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WEDNESDAY, JULY 16, 1958 


Untrep Srates SENATE, 
ComMITTEE ON Foreign ReE.Artions, 
Washington, D.C. 

The committee met, pursuant to notice, in room P-63, United States 
Capitol Building, at 10: 10 a. m., Hon. Theodore Francis Green (chair- 
man) presiding. 

Present: Senators Green, Fulbright, Sparkman, Humphrey, Mans- 
field, Morse, Wiley, Smith, Hickenlooper, Langer, and Aiken. 

The Cuarrman. The meeting will come to order. 

The Committee on Foreign Relations is resuming today its consid- 
eration of the subject of the restrictions on travel by Americans abroad. 


BACKGROUND OF HEARINGS 


In April 1957 the committee held hearings on this subject and heard 
both Government and private witnesses. A great deal of useful infor- 
mation was obtained, some of which has now been published. As a 
result of those hearings Senator Fulbright ntedmegd his bill on pass- 
port standards, S. 2770, which we are considering. 

Last month the Supreme Court of the United States decided the 
Kent, Briehl, and Dayton cases. The Court held that the Department 
of State could not withhold passports from Communists or Communist 
supporters in the absence of a statute expressly giving that authority 
to the executive branch. 

The President of the United States has now sent a special message 
to the Congress urging the quick passage of this bill on the subject of 
the issuance of passports which has been drafted by the executive 
branch. I have, by request, introduced that bill, S. 4110. A number 
of other passport bills have also been introduced in both Houses of 
the Congress. 

Examination of the subject of the issuance of passports leads neces- 
sarily into the consideration of many important questions. I might 
illustrate the scope of the matter we are dealing with by quoting a 
paragraph from a letter which I addressed to the Secretary of State 
on July 9, 1958: 


I urge, therefore, that the representatives of the executive branch at these 
hearings be prepared to supply the committee with information on the following 
subjects: 

1. The objectives and practices of the Department of State in controlling the 
issuance and use of passports. 

2. The allegations of abuses by the Department in passport administration and 
by citizens in using passports. 

3. The importance to our foreign relations, trade, and investment, of foreign 
travel by United States citizens. 


7 
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4. The scope of the constitutional right to travel and the protection which 
should be afforded thereto. 

5. The protection of United States citizens abroad. 

6. The importance of travel and passport control in preventing subversion, 
espionage, and sabotage. 

7. The use of passport control for political purposes. 

8. The good features as well as the bad features of the various passport bills 
which have been introduced. 


It should be made clear that while I have introduced S. 4110, I am 
not necessarily supporting the bill. I intend to reserve judgment on 
these issues until I have studied all the passport bills further and until 
I have heard what the witnesses before this committee have to say. 

It will be helpful for the committee to have before it copies of all 
bills now pending which relate to the issuance of passports. I ask, 
therefore, that such bills be printed in the record at this point. 

(The bills referred to are as follows :) 


{S. 2770, 85th Cong., 1st sess.] 


A BILL To promote the foreign policy of the United States; to provide for the protection 
of United States citizens abroad; to provide standards for the issuance of passports by 
the Department of State; and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “United 
States Travel Act.” 

Sec. 2. STATEMENT OF Poticy.—Travel by citizens abroad should be as free of 
governmental restraint as possible consistent with the requirements of national 
security. The Government should facilitate such travel and should provide for 
the protection of citizens abroad by providing passports, by negotiating with 
other countries to minimize travel formalities, and by other appropriate means. 

Sec. 3. DEFINITIONS.—For the purposes of this Act— 

(a) The term “passport” means the document issued by the Department of 
State to a citizen which identifies him and requests that he be permitted to travel 
safely and freely and, in case of need, be given such help as would be extended 
to citizens of foreign states in the United States. 

(b) The term “travel abroad” means exit from the United States, entrance 
into the United States, and travel outside of the United States. 

(c) The term “Department” means the Department of State. 

(d) The term “United States” means the States, the District of Columbia, 
Alaska, the Canal Zone, Hawaii, Puerto Rico, the Virgin Islands, Guam, American 
Samoa, and all territory and water, continental and insular, subject to the 
jurisdiction of the United States. 

Sec. 4. TRAvEL Po.ticy.—No restraints shall be placed on the travel abroad 
of any citizen except those restraints provided for in this Act. 

Sec. 5. Passport Poiticy.—Every citizen is entitled to receive a passport ex- 
cept as otherwise specified in this Act. The Department may charge fees for 
the issuance of passports which shall be no higher than is necessary to defray 
the cost of issuance. At the request of the head of a family, the Department 
may issue family passports covering a husband and wife and children under 
sixteen years of age, but no group passports shall be required. Passports shall 
be valid for three years, unless revoked on one of the grounds specified in sec- 
tion 7 in accordance with the procedures prescribed in section 9. Passports 
may be restricted at any time as to validity pursuant to section 8. 

Sec. 6. APPLICATIONS FOR PAssports.—The Department may require persons 
desiring passports to provide reasonable information as to their personal his- 
tory so that the Department may establish that the person is a citizen. 

Sec. 7. GROUNDS FOR RESTRAINING TRAVEL OF INDIVIDUAL CITIzZENS.—Travel 
abroad of citizens may be restrained, and passports may be denied to citizens, 
only on the following grounds: 

(a) That there is good reason to believe that the travel abroad of the citizen 
or his activities abroad will violate the laws of the United States; 

(b) That the citizen is a member of the Communist Party or a member of an 
organization which has been finally ordered by the Subversive Activities Control 
Board to register or has recently terminated such membership under such cir- 
cumstances as to warrant the conclusion, not otherwise rebutted by the evidence, 
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that he continues to act in furtherance of the interests and under the discipline 
of the Communist Party or such organization; or 

(c) That the citizen owes the Government of the United States money for 
previous transportation back to the United States. 

Sec. 8. GROUNDS FoR GENERAL TRAVEL RESTRICTIONS.—(a) Travel of all citi- 
zens may be restrained, and passports may be limited in validity, pursuant to the 
procedures set forth in section 10, with respect to travel to the following places: 

(1) Places where armed hostilities are in progress ; 

(2) Countries with which the United States is at war; and 

(3) Countries to which the President finds that travel should be restricted 
in the national interest. 

(b) The Department may make exceptions to general travel restrictions for 
individuals and for classes of persons, including the classes of professional news 
gatherers and doctors on medical missions. 

Sec. 9. IMPOSITION OF TRAVEL RESTRAINTS ON INDIVIDUAL CITIZENS.—(a) In 
time of war or other national emergency declared by the President to require 
measures pursuant to this subsection, the travel of individual citizens may be 
restrained and the Department may deny, restrict, withdraw or revoke their 
passports on the grounds specified in section 7 according to the procedure set 
forth in this subsection. 

(1) Within thirty days after the receipt of an application for a passport, the 
Department shall either grant the passport or deny it. 

(2) Upon denial of a passport or the taking of any other action adversely 
affecting the right of a person to receive or use a passport, the Department 
shall give notice forthwith of such action in writing to such citizen together with 
sufficient reasons to justify such action. Under reasonable regulations to be 
issued by the Department, a citizen shall be entitled to appeal from such adverse 
action, to receive a full and fair hearing before a board of passport appeals, and 
to be represented at such hearing by counsel. 

(3) The citizen shall be entitled to a final decision by the Department on such 
appeal within thirty days after the close of the hearing and shall then have the 
right to take an appeal from such final decision to the United States district 
court for the district in which such citizen has his principal place of residence. 

(b) The authority to apply measures under subsection (a) of this section 
as a result of any emergency declared by the President shall not extend beyond 
one year unless extended by law. 

(c) In time of peace and in the absence of a declaration by the President under 
subsection (a) of this section, the travel abroad of any citizen shall not be 
restrained, and the Department shall not deny the right of a citizen to receive 
or use a passport for a period of more than 30 days unless the Department shall 
establish before the United States district court for the district in which such 
citizen has his principal place of residence reasonable cause to take either of such 
actions on one of the grounds specified in section 7. 

Sec. 10. IMPOSITION OF GENERAL TRAVEL RESTRICTIONS.—Travel abroad of any 
citizen shall not be restrained and passports shall not be limited in validity with 
respect to any place unless the President has made an appropriate declaration 
under subsection (a) of section 8. In each such case the President shall report 
the reasons for such declaration to the Committee on Foreign Relations of the 
Senate and to the Committee on Foreign Affairs of the House of Representatives 
and such declaration shall be effective for a period of not more than one year, 
unless such time is extended by law. 

Sec. 11. REGuLATIONS.—The President may issue, or cause to be issued, regula- 
tions not inconsistent with this Act. 

Sec. 12. Errective Date.—This Act shall take effect on the one hundred and 
eightieth day after the date of its enactment. 


[S. 3998, 85th Cong., 2d sess.] 


A BILL To extend the validity of the passport to three years 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2 of the Act entitled “An Act to 
regulate the issue and validity of passports, and for other purposes”, approved 
July 3, 1926 (44 Stat. 887), is amended (1) by striking out “two years” wherever 
it appears in such section and inserting in lieu thereof “three years,” and (2) 
by striking out “four years” and inserting in lieu thereof “six years.” 
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[S. 4110, 85th Cong., 2d sess.] 
A BILL To provide standards for the issuance of passports, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Passport Act 
of 1958”, 


TITLE I—AUTHORITY TO ISSUE PASSPORTS; PERSONS ENTITLED TO 
PASSPORTS 


Sec. 101. (a) The Secretary of State and any officer of the United States duly 
authorized by him may issue, renew, deny, or revoke passports in the United 
States, in Territories over which the United States exercises trusteeship, and 
in foreign countries. No other persons shall issue, renew, deny, or revoke such 
passports. 

(b) The Secretary of State is authorized to prescribe regulations consistent 
with this Act pertaining to passports. 

Sec. 102. Passports shall be issued only to citizens of the United States or 
persons who, though not citizens of the United States, owe permanent allegiance 
to the United States. No person other than those enumerated above shall be 
included in a passport issued to another. 

Sec. 108. A passport shall be issued to a person qualified under section 102 
upon the completion of the prescribed application, except that no passport, other 
than one issued in a foreign country and limited for direct and immediate return 
to the United States, shall be issued to any person in one or more of the following 
categories: 

(1) Persons under indictment or information for a felony ; or 

(2) Persons under indictment or information for violating section 107 or 
402 of this Act; or 

(3) Persons who are free on bail pending appeal from criminal conviction; or 

(4) Persons have been convicted within five years of violating section 107 or 
402 of this Act, unless a bond in the sum of $5,000 is posted conditioned upon 
compliance with such sections during the period for which a passport may be 
issued ; or 

(5) Persons as to whom it is determined upon substantial grounds that a pur- 
pose for which the passport is requested is to travel in or in a country or areu 
which has been designated by the Secretary of State in a determination made 
and published under section 401; or 

(6) Persons as to whom it is determined upon substantial grounds that their 
activities or presence abroad or their possession of a passport would: (i) be in 
violation of any law of the United States or of any State or Territory, or any 
order issued by any court in the United States; (ii) seriously impair the conduct 
of the foreign relations of the United States; or (iii) be inimical to the security 
of the United States. 

Sec. 104. (a) The Congress finds that the international Communist movement 
seeks everywhere to thwart United States policy, to influence foreign govern- 
ments and peoples against the United States, and by every means, including 
violence, to weaken the United States and ultimately to bring it under Commu- 
nist domination; that the activities of the international Communist movement 
constitute a grave peril to the security of the United States; that the issuance 
of a passport to any applicant described in section 104 (b) facilitates the travel 
of such person to and in foreign countries and presumptively supports the activi- 
ties and operations of the international Communist movement; and that, in 
view of the unbroken history of the fraudulent use of United States passports 
by supporters of the international Communist movement, the mere possession of 
a passport by a person described in section 104 (b) presumptively lends support 
to the activities and operations of the international Communist movement. 

(b) In determining whether a person is within the categories described in 
section 103 (6) (ii) or (iii) the Secretary shall take into account the foregoing 
findings by the Congress and shall consider as material, among other matters, 
whether the applicant is a person who, whether or not a member or former 
member of, or affiliated with, the Communist Party, knowingly engages or has 
engaged, within ten years prior to filing the passport application, in activities 
in furtherance of the international Communist movement. 

(c) If the evidence in any proceeding under title III of this Act is such as to 
warrant the conclusion that a person is within section 104 (b), the person shall 
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have the burden of proving that he is not within one of the categories described 
in section 103 (6) (ii) or (iii). 

(d) The provisions of this section shall continue in effect until such time as 
the President or the Congress shall determine and declare that the activities of 
the international Communist movement are no longer such as to require their 
application. Until such determination and declaration have been made, each 
applicant for a passport shall be required to state in the passport application 
whether he is, or has been within ten years prior to verifying the application, a 
member of the Communist Party or a supporter of the international Communist 
movement, and to state the circumstance of any such membership or to state his 
activities in support of the international Communist movement. 

Sec. 105. Nothwithstanding the provisions of sections 103 and 104 of this Act, 
the Secretary of State may direct the issuance of a passport in any case, provided 
he deems such action advisable in the national interest. Such passport may 
be limited with respect to duration and the areas for which it is valid. 

Sec. 106. Upon application therefor, duly completed, a passport shall be issued, 
or the applicant shall be informed in writing of a denial thereof, within ninety 
days after the receipt of such application. A denial shall set forth the reasons 
therefor, as specifically as is consistent with considerations of national security 
and foreign relations. A passport may be revoked whenever the holder thereof 
is not entitled to a passport under the terms of this Act. Upon the revocation 
of a passport, the holder thereof shall be informed in writing of the reasons 
therefor, as specifically as is consistent with considerations of national security 
and foreign relations. 

Sec. 107. A passport issued under this Act shall at all times remain the prop- 
erty of the United States. It shall be unlawful for any holder of a passport to 
refuse to surrender it upon proper demand by the Secretary of State or his 
authorized agent. 


TITLE II—REQUIREMENTS FOR ISSUANCE OF PASSPORTS 


Sec. 201. Before a passport is issued to any person, such person shall subscribe 
to and submit a written application, duly verified by his oath or affirmation before 
a person authorized to take passport applications, containing a true recital of each 
and every matter of fact which may be required by law or by the regulations 
authorized by this Act to be stated as a prerequisite to the issuance of any such 
passport, including statements as to the applicability of any of the provisions 
of sections 108 and 104. Any person authorized to take passport applications may 
administer oaths in connection with such applications. 

Sec. 202. There shall be collected and paid into the Treasury of the United 
States quarterly a fee of $2 for executing each application for a passport and 
$9 for each passport issued: Provided, That nothing contained herein shall be 
construed to limit the right of the Secretary of State by regulations to authorize 
the retention by officials of the several States of the fee of $2 for executing an 
application for a passport. No fee shall be collected for passports issued to 
officers or employees of the United States proceeding abroad in the discharge of 
their official duties, or to members of their immediate families, accompanying 
or residing with them abroad, or to seamen, or to widows, children, parents, 
brothers, and sisters of American soldiers, sailors, or marines buried abroad 
whose journey is undertaken for the purpose and with the intent of visiting 
the graves of such soldiers, sailors, or marines, which facts shall be made a 
part of the application for the passport. 

Sec. 208. Whenever a fee is erroneously charged and paid for the issuance 
of a passport to a person who is exempted from the payment of such a fee by 
section 202 of this Act, the Department of the Treasury is authorized to refund 
to the person who paid such fee the amount thereof upon proper notice from 
the Department of State. 1 

Sec. 204. Whenever the appropriate officer within the United States or any 
foreign country refuses to visa a passport and the unused passport is returned 
within six months from the date of issue, the Department of the Treasury is 
authorized, upon notice from the Department of State, to refund the issue fee 
of $9 to the person to whom the passport was issued. 

Sec. 205. A passport shall be valid for a period of three years. During a 
period of two years thereafter and upon the payment of a fee of $5, it may be 
renewed for a period not to exceed five years from the date of issuance. 
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TITLE ITI—PROCEDURE FOR REVIEW OF PASSPORT DENIAL 


Sec. 301. There shall be established within the Department of State a Pass- } 
port Hearing Board consisting of three officers of the Department to be desig- 
nated by the Secretary of State. This Board shall have jurisdiction in all cases 
wherein a hearing is requested in writing within thirty days after notification 
of the denial, revocation, or restriction of a passport, except in cases of action 
taken by reason of noncitizenship or geographical restrictions of general appli- 
eability. The Board shall hold a hearing within ninety days after the receipt 
of the request unless such time limit is extended at the request of the party. 

Sec. 302. (a) The Secretary shall establish and make public rules which shall 
accord to the individual in proceedings before the Board the following rights: 

(1) To appear in person and to be represented by counsel ; ‘ 

(2) To testify in his own behalf, present witnesses and offer other evidence ; 

(3) To cross-examine witnesses appearing against him at any hearing at 
which he or his counsel is present and to examine all other evidence which is 
made a part of the open record ; 

(4) To examine a copy of the transcript of the proceedings or to be fur- 
nished a copy upon request. 


(b) In order to protect information, sources of information and investigative ‘ 
methods, disclosure of which would have a substantially adverse effect upon 
the national security or the conduct of foreign relations, the Board may at any 


time consider oral or documentary evidence without making such evidence part 

of the open record. The Board shall furnish a résumé of any such evidence, 

and shall certify that it is a fair résumé. The Board shall take into considera: 

tion the individual’s inability to challenge information of which he has not been 

advised in full or in detail or to attack the credibility of information which 

has not been disclosed to him. § 
Sec. 303. The Board shall make written findings, conclusions, and recommen 

dations, which shall be transmitted with the entire record to the Secretary of 

State, who shall make final administrative determination. A copy of the 

recommendation and of such findings and conclusions as are based upon the open 

record shall be furnished the individual, who may within twenty days follow- 

ing the receipt thereof submit to the Secretary written objections thereto. The 

Secretary shall base his determination upon the entire record submitted to him 

by the Board, including all findings and conclusions, and upon any objections 

submitted by the individual. If the Secretary deems it necessary in the 4 

interests of national security or the conduct of foreign relations, and so certifies, 

he may also consider additional information, available to him as Secretary of 


State, which cannot be made known to the individual, either by résumé or 
otherwise. In appropriate cases, the Secretary may remand a case to the Board 

for further proceedings. In the event he takes action adverse to the individual, 

the Secretary shall make appropriate written findings, certifications, and con- : 
clusions. 

Sec. 304. The United States District Court for the District of Columbia shall c 
have jurisdiction to review any final determination of the Secretary of State : 
under section 303 of this Act to determine whether there has been compliance : 
with the provisions of this Act and of any regulations issued thereunder. In 7 
any such proceedings the court shall have power to determine whether any l 
findings which are stated to be based upon the open record are supported by : 
substantial evidence contained in that record, but as to the findings stated to 
be based on the closed record the court shall accept the résumé or certification - 
by the Secretary or the Board as supporting such findings. t 

TITLE IV—GEOGRAPHICAL LIMITATIONS OF GENERAL ‘ 
APPLICABILITY t! 

Sec. 401. In the event that the Secretary of State makes a determination that 0 
the United States Government is unable to provide adequate protection to 
persons traveling in particular countries or areas, due to the lack of diplomatic in 
relations or due to disturbances within such countries or areas, or that travel 
of United States nationals to or in such countries or areas would seriously C 
impair the foreign relations or foreign policy of the United States, he may pub- A 
lish such determination and may cause notice thereof to be stamped on each 
passport thereafter issued, renewed, or amended. r 

Sec. 402. No person who holds a passport or is included in the passport of p 


another shall travel to or in any country or area which to his knowledge has 


i 
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been designated by the Secretary of State in a determination made and pub- 
lished under section 401, except that in the national interest the Secretary may 
make exceptions to geographical limitations of general applicability for particu- 
lar categories of persons. 

TITLE V—PENALTIES 


Sec. 501. Any person who violates the provisions of section 107 or 402 shall be 
guilty of a misdemeanor and upon conviction be punished by imprisonment for a 
period not exceeding one year or by a fine not exceeding $1,000, or both. 


TITLE VI—LAWS REPEALED 


Sec. 601. (a) The following Acts or parts of Acts and all amendments thereto 
are repealed: 

(1) Section 4076 of the Revised Statutes (22 U. S. C. 212) ; 

(2) Section 4077 of the Revised Statutes (22 U.S. C. 218) ; 

(3) Section 1 of title LX of the Act of June 15, 1917 (22 U.S. C. 218) ; 

(4) Sections 1, 2, and 4 of the Act of June 4, 1920 (22 U. §S. C. 214, 215, 216) ; 

(5) Sections 1, 2, and 3 of the Act of July 3, 1926 (22 U.S. C. 211a, 217a, 214a). 

(b) All other laws, or parts of laws, in conflict or inconsistent with this Act 
are, to the extent of such conflict or inconsistency, repealed. 

Sec. 602. Nothing in this Act shall be construed to limit, amend or repeal the 
provisions of section 215 of the Act of June 27, 1952, chapter 477, title II, 
chapter 2, (8 U. S. C. see. 1185). 


TITLE VII—SEPARABILITY 


Sec. 701. If any provision of this Act is held invalid, the remaining provisions 
shall not be affected. 


TITLE VIII—EFFECTIVE DATE 


Sec. 801. This Act shall take effect fifteen days after its enactment. 


[S. 4137, 85th Cong., 2d sess.] 


A BILL To protect the travel rights of persons owing allegiance to the United States and 
to govern the issuance of passports 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That this Act may be cited as the “Right to 
Travel Abroad Act”. 

Sec. 2. The Congress finds that freedom of movement is basic in the scheme 
of American institutions and includes both travel within the country as well as 
travel abroad; that the right to travel abroad is a part of the liberty of which 
citizens and nationals of the United States or persons entitled to the protection 
of the United States cannot be deprived without due process of law under the 
fifth amendment to the Constitution; that such right should not be restricted but 
is subject to the war power granted to the President and the Congress of the 
United States under the Constitution and also is subject to the exercise of the 
inherent power of the state to prosecute persons for the commission of crimes. 
It is also the sense of the Congress that at the present time the crucial function 
of a passport is control over entry or exit; and that no tests of beliefs or associa- 
tions shall be applied to issuance of passports. 

Sec. 3. (a) Within thirty days following the date of a written application 
therefor, the Secretary of State shall issue a passport to any citizen or national 
of the United States or to any person otherwise entitled to the protection of 
the United States upon proof of identity and payment of fees established by law: 
Provided, however, That the Secretary of State may refuse or limit the issuance 
of passports only where the provisions of section 4 of this Act apply. 

(b) Persons enumerated in the preceding subsection shall be referred to here- 
inafter as “persons under this Act’’. 

Sec. 4. The following are the only restrictions which may be imposed by the 
Government of the United States upon the travel abroad of persons under this 
Act: 

(a) Following a declaration of war by the Congress, the President may issue 
regulations and modify or revoke such regulations to govern the movement of 
persons out of, or into, the United States and its possessions. Upon the termi- 








8 PASSPORT LEGISLATION 


nation of the war, any such regulations still in effect shall be revoked auto- 
matically. 

(b) Following the outbreak of hostilities in which Armed Forces of the 
United States participate, the President may issue regulations and modify or 
revoke such regulations to govern the movement of persons under this Act in 
designated combat areas. Upon the cessation of hostilities, any such regulations 
still in effect shall be revoked automatically. 

(ec) The Secretary of State may refuse to issue a passport to, or limit the 
use of a passport by, any person under indictment, information, or sentence for 
the commission of a felony. 

Sec. 5. (a) Following a determination by the President that temporarily 
the United States may not be able to give its usual protection to persons under 
this Act traveling in certain designated areas of the world, the Secretary of 
State shall (1) publish, (2) inform each passport applicant of, and (3) inform 
the Congress of, this determination and the reasons therefor, such as lack of 
diplomatic relations or threatened or existing hostilities or disturbances in 
which Armed Forces of the United States are not participating. 

(b) The President shall not forbid travel in these areas by persons under 
this Act. 

Sec. 6. The Secretary of State shall have authority to make, amend, and re- 
scind such rules and regulations as may be necessary to administer this Act. 

The exceptions in sections 3, 4, and 5 of the Administrative Procedure Act 
shall not apply to this Act but the provisions of that Act shall be applicable 
to all proceedings for the issuance, limitation, denial, or revocation of pass- 
ports under this Act and to all rulemaking under this Act. 

Sec. 7. (a) The following Acts or parts of Acts and all amendments thereto 
are repealed on the effective date of this Act: 

(1) Section 4076 of the Revised Statutes (32 Stat. 386). 

(2) Section 1 of title IX of the Act of June 15, 1917 (40 Stat. 227). 

(3) Section 1 of the Act of July 3, 1926 (44 Stat. 887). 

(4) That part of section 2 of the Act of July 3, 1926, as amended (44 Stat. 
887 ; 46 Stat. 839; 47 Stat. 157), which provides that the Secretary of State may 
limit the validity of a passport, passport visa or the period of renewal of a 
passport to less than two years. 

(5) Subsection (b) of section 215 of title II of the Act of June 27, 1952 
(66 Stat. 190). 

(b) All other statutes and regulations in conflict or inconsistent with pro- 
visions of this Act are, to the extent of such conflict or inconsistency, repealed 
on the effective date of this Act. 

Sec. 8. This Act shall take effect at 12: 01 o’clock antemeridian United States 
eastern standard time on the fifteenth day immediately following the date of its 
enactment. 


The Cuarrman. This morning I received a letter from Senator 

Morse stating his belief that etuniinns on this passport legislation 

should be thorough and should not be terminated in 2 days. Senator 

Morse also submits for consideration a list of potential witnesses. I 

will insert the letter from Senator Morse in the record at this point. 
(The letter referred to is as follows :) 


UniTep States SENATE, 
COMMITTEE ON FOREIGN RELATIONS, 
July 15, 1958. 
Hon. THEODORE FRANCIS GREEN, 
Chairman, Committee on Foreign Relations, 
United States Senate. 


Dear Mr. CHAIRMAN: I am very much disappointed over any present plan to 
try to handle the passport bill in 2 days. I respectfully register this protest 
in opposition to any such scheduling of hearings on the passport issue. In my 
opinion, the constitutional issues and other legal problems involved go to some 
very basic questions of civil rights, civil liberties, and constitutional guaranties 
in this country. 

I desire to call before the committee a list of expert witnesses whose views 
I want to have as a matter of record before hearings on the administration’s 
passport bill are closed. I am attaching to this letter a list of those witnesses, 
and I respectfully request that Mr. Marcy be instructed to arrange an appropriate 
schedule for the hearing of these witnesses. 


rr 
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It had been my understanding that it is your plan to complete the hearings on 
the passport bill in 2 days. However, Mr. Marcy has advised me that the 
committee has taken no final action in regard to the length of the hearings. I 
sincerely hope that you have no intention of trying to finish hearings on the 
passport legislation in 2 days. This issue has aroused great concern from coust 
to coast. I happen to think that the United States Supreme Court decision is 
completely sound and should stand unchanged, and I do not propose to become a 
party to any limitation on the constitutional rights of the American people as 
President Eisenhower has proposed. 

Sincerely yours, 
WAYNE Morse. 

Enclosure: Witness list. 


SUGGESTED WITNESSES ON PENDING PASSPORT LEGISLATION 


1. Fifield Workum, Esq.: Member, law firm of Simpson, Thacher & Bartlett, 
120 Broadway. Chairman of passport study committee of the Association 
of the Bar of the City of New York. (Committee completed its study this 
spring but delayed publication of its report until after Supreme Court had 
announced decision in Kent-Briehl case. Therefore, report should be avail- 
able soon.) 

2. Louis L. Jaffe, Esq., professor of law, Law School, Harvard University, Cam- 
bridge, Mass. Author of article referred to by United States Supreme 
Court in Kent-Briehl decision: The Right to Travel: The Passport Prob- 
lem, Foreign Affairs, October 1956 (published by Council on Foreign Rela- 
tions, Inc.). 

3. William M. Kunstler, Esq., 511 Fifth Avenue, New York City. Attorney for 
William Worthy, newsman who went to Red China in defiance of State 
Department ban. 

4. Nicholas R. Doman, Esq., New York City. Author of article, A Comparative 
Analysis: Do Citizens Have the Right To Travel? American Bar Associa- 
tion Journal, April 1957. 

5. Dr. Alford Carleton, executive vice president, American Board of Commis- 
sioners for Foreign Missions, 14 Beacon Street, Boston, Mass. Familiar 
with travel problems of American missionaries. 

6. Dean Acheson, Esq., partner, law firm of Covington & Burling, Washington, 
D. C. Former Secretary of State who approved passport regulations con- 
tinued in operation by present administration. Is decidedly more liberal 
in speech and writing today than he was when Secretary himself. 

7. Adrian Fisher, Esq., vice president of Washington Post. Former Legal 
Adviser, State Department. Worked on drafting of passport regulations. 

8. Prof. Alexander Meikeljohn: Outstanding American civil libertarian. 

9. Roger Baldwin, New York City. Long-time national director of the Amer- 
ican Civil Liberties Union; now ACLU Foreign Affairs official. 

10. Ross J. S. Hoffman, New York City. Prominent Roman Catholic intellectual 
and writer; see: letters to editor, New York Times, Monday July 14, 1958: 
Rights of Free Men To Travel in the World Upheld. 

11. William A. Chamberlain, New York City. Editorial writer, Wall 
Street Journal. A conservative today who became disillusioned (when 
a liberal) by own trip to the Soviet Union. Had article in the New Leader 
about a year ago favoring travel to U. 8S. S. R. by American leftwingers. 

12. George Kennan, Princeton University. Former chairman, policy planning 
staff, State Department. Favors exchange of information and ideas. Op- 
poses rigidity in foreign affairs. Believes deeply in validity of American 
heritage of freedom. 

13. Jefferson B. Fordham, Esq., dean, Law School, University of Pennsylvania, 
Philadelphia, Pa. Strong advocate of clear draftsmanship in legislation. 

14. Harold R. Medina, Esq., retired Federal judge. Has been making strong 
speeches lately favoring vigorous protection of basic American constitu- 
tional rights. 

15. Learned Hand, Esq., retired Federal (Second Circuit Court of Appeals) 
judge. 

16. Erwin N. Griswold, dean, Harvard Law School. 

17. John Lord O’Brian, Esq., prominent, respected leader of the American bar. 
Partner, Covington & Burling, Washington, D. C. 


The Cuatrman. A letter has also been received from Senator East- 
land transmitting certain material which has been developed by the 
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Internal Security Subcommittee which Senator Eastland believes will 
be relevant to our hearing. I will insert Senator Eastland’s letter 
in the record at this point and will see that the material he has sup- 
plied is available to the Committee on Foreign Relations. 

(The letter referred to is as follows:) 


UNITED STATES SENATE, 
COMMITTEE ON THE JUDICIARY, 
July 15, 1958. 
Hon. THeropore F. Green, 
Chairman, Committee on Foreign Relations, 
United States Senate, Washington, D. C. 

Dear Mr. CHAIRMAN: You have announced that tomorrow your committee 
will begin hearings on passport legislation. 

In this connection, certain information developed by the Internal Security 
Subcommittee may be of value to you, and I therefore respectfully call it to 
your attention. 

Herewith transmitted are copies of (1) appendix I, part 23—A, hearings 
on scope of Soviet activity in the United States, containing material on passport 
frauds from the files of the Passport Division of the Department of State, and 
(2) a staff study on Communist passport frauds, printed as a committee docu- 
ment of the Internal Security Subcommittee. 

The transcript of a hearing held by the Internal Security Subcommittee 
on July 9, 1958, has gone to the Printing Office, and should be available in 
printed form within a day or so. This hearing included the testimony of 
Robert Johnson, Chief Legal Officer of the State Department, with respect 
to the effects of the recent Supreme Court passport decisions; and also the 
testimony of Joseph Zack Kornfeder respecting Communist need for and use 
and misuse of United States passports. I enclose a copy of the reporter’s 
transcript of this hearing, and a printed copy will be delivered to you as soon 
as it is available. 

Copies of all three of the items mentioned above will be delivered to the 
clerk of the Foreign Relations Committee in sufficient numbers to permit 
distribution to the members of that committee, if that should be your wish. 

As the President has pointed out, the need for passport legislation is most 
urgent. Most respectfully, I should like to add that in spite of this urgency, 
it is better there should be no new passport legislation than that there should 
be a new law loosely drafted, facing in the wrong direction, or failing to clarify 
not only the authority of the Secretary of State with respect to passports, but 
also the status of the Passport Division of the Department of State. You, 
I am sure, will concur in this view; so I am confident the Foreign Relations 
Committee will report legislation which is soundly drawn and adequate to the 
need. 

Highest personal regards. 

Sincerely, 
JAMES QO. EASTLAND, 
Chairman, Internal Security Subcommittee. 


The Caarrman. Before we hear our first witness, I believe Senator 
Fulbright desires to make a statement. ; 
Senator Futsricut. Thank you, Mr. Chairman. 


STATEMENT BY SENATOR FULBRIGHT 


Mr. Chairman, because one of the bills on the subject of passport 
controls now pending before the committee was introduced by me, 
I wish to say a few words to set forth my position on this matter. 

I introduced S. 2770 on August 13, 1957, as a result of my study 
of the passport problem during the hearings which this committee 
held on that subject in April 1957. 

Mr. Chairman, I ask that the remarks which I made last August 
.when. I introduced S. 2770 be inserted in the record of these hearings 
at this point. 

The Cuarrman. It will beso inserted. 


. | 
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(The information referred to is as follows :) 


[Congressional Record—Senate, August 13, 1957] 
STANDARDS FOR ISSUANCE OF PASSPORTS 


Mr. FutsricHt. Mr. President, I am about to introduce a bill, and I ask unani- 
mous consent that I may speak on it in excess of the 3 minutes allowed under 
the order which has been entered. 

The Vice PRESIDENT. Without objection, the Senator from Arkansas may 

roceed. 
S Mr. FusricHt. Mr. President, I introduce, for appropriate reference, a bill 
to promote the foreign policy of the United States; to provide for the protection 
of American citizens abroad; to provide standards for the issuance of passports 
by the Department of State, and for other purposes. 

Mr. President, I ask unanimous consent that this bill which is quite short, be 
printed in the Record at the close of my remarks. 

The Vice PRESIDENT. The bill will be received and appropriately referred; 
and, without objection, the bill will be printed in the Record, as requested by the 
Senator from Arkansas. 

The bill (S. 2770) to promote the foreign policy of the United States; to provide 
for the protection of United States citizens abroad ; to provide standards for the 
issuance of passports by the Department of State, and for other purposes, intro- 
duced by Mr. Fulbright, was received, read twice by its title, and referred to the 
Committee on Foreign Relations. 

Mr. FutsricHt. Mr. President, it is my hope that the introduction of the bill 
will serve to stimulate study and discussion of the passport problem between now 
and the next session of Congress. 

In my opinion, a general review of the laws and policies relating to limitations 
on the travel of Americans abroad is long overdue. The basic statute on this 
subject was passed in 1856, at a time when a passport constituted nothing more 
than a formal letter of introduction which a citizen carried abroad with him. It 
was not something which a citizen had to have before he could leave this country, 
and it was not something which he had to have before he could enter some other 
country. Since 1856, world conditions have changed very greatly, and we have 
passed through two world wars, during which systems of passport control have 
been established for security reasons. At the present time, because of the con- 
tinued existence of the Korean war emergency, no citizen can leave the United 
States without a passport. At the present time also, there are very few places in 
the world where one can go without having a passport. 

Under the present law, the Secretary of State claims to possess discretion to 
decide which American citizens may leave this country and which foreign coun- 
tries American citizens may visit. In recent years the courts of the United States 
have begun to restrict, somewhat, this claim of the Secretary of State, but most 
of the basic questions in the field are still unsettled, and no case on the subject 
of the scope of the Secretary’s discretion has come to the Supreme Court of the 
United States. 

Mr. President, I shall not attempt now to describe in detail the present situa- 
tion with respect to travel controls and problems. This has been done very ably 
in many writings and speeches during the last several years. For a brief but 
excellent discussion of the passport problem, I would refer Senators to the article 
entitled “The Right To Travel: The Passport Problem,” written by Prof. Louis 
L. Jaffe, of the Harvard Law School, and published in the magazine Foreign 
Affairs of October 1956. I should like to quote a few sentences from the conclu- 
sion of the article: 

“The right to go abroad may not be of so exalted a nature as the right to move 
about, to associate, and to speak within one’s country; thus to participate in the 
community’s life is the paramount opportunity and duty of the citizen. But it is 
nevertheless a right of great moment; it is liberating for the individual and 
fructifying for his own community. It will be said that certain individuals mis- 
represent us abroad, that they may bring our policy, our culture, or our humanity 
into disrepute. But what government, what courts, what bureaus are capable 
of judging who shall speak for us, what manners are comely, what culture 
is sound, what policies are sacrosanct? Who are the persons competent to make 
such judgments? What law can establish a standard for such action? To put 
these questions is to give the answer. It becomes clear how monstrous it is, into 
what perversity we have fallen, when a minister of the gospel cannot go abroad 
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because some minor official disapproves of his ‘political activity. What began 
in an alarmed concern for the country’s safety concludes in routines of unmiti- 
gated gall.” 

Another reason, Mr. President, why I shall not attempt now to discuss in 
detail the existing problems with respect to controls on travel by Americans 
abroad is that the Committee on Foreign Relations has recently held hearings 
on this subject. These hearings will shortly be published. Senators will recall 
that in late 1956 several events brought to a head the longstanding anxiety on 
the part of many persons about the passport policies of our Government. Two 
events especially occurred last year to bring this subject into the news: First, 
the ban imposed by the Department of State on August 7, 1956, on the travel of 
newsmen to Communist China; second, the suspension, resulting from the Suez 
crisis, on travel of Americans to Israel. 

At a meeting of the Committee on Foreign Relations on March 19, 1957, these 
events and other passport questions were discussed ; and the committee decided 
to ask the Secretary of State to present the views of the administration on 
these matters. Deputy Under Secretary of State Robert Murphy appeared as 
a substitute for the Secretary of State at a public hearing on passport policies 
on April 2, 1957. Mr. Murphy read a prepared statement, and he was ques- 
tioned for nearly 2 hours by members of the committee. On April 11, the public 
hearings were continued; and testimony was taken from a number of members 
of the public. 

Mr. President, the record of these hearings contains a great deal of informa- 
tion on the subject of limitations imposed by the United States Government on 
the travel of Americans abroad and on United States policy with respect to cul- 
tural exchanges generally. 

I wish to call these hearings to the attention of my colleagues and also to 
the attention of the press. I mention the press because the press has a direct in- 
terest, not only in the outcome of the current controversy over whether Ameri- 
can newsmen should be allowed to go to Communist China, but also in the limi- 
tations on the travel of newsmen anywhere in the world. 

Mr. President, the record of these hearings on passport policy will reveal, I 
think, that the Department of State is very defensive on the subject of the travel 
controls which the Department exercises over American citizens. I shall illus- 
trate this defensive attitude by reciting briefly the difficulty the committee has 
had in obtaining answers from the Department of State to the questions raised 
during the public hearing on April 2, 1957. 

On numerous occasions during the questioning of Deputy Under Secretary 
of State Murphy by the Committee on Foreign Relations on April 2, he stated that 
he was not sure of the correct answer, and would prefer to supply the answer 
later, for the committee’s record. When the committee decided to bring the hear- 
ing to an end, I received permission to submit a number of additional questions on 
ecards to Mr. Murphy, and he agreed to supply answers to them for the record. 
That was on April 2. 

On April 17, there was received from Deputy Under Secretary Murphy a letter 
which purported to answer all questions raised by the committee during the hear- 
ing on April 2. In reality, the Department of State answers contained in the 
letter of April 17 were incomplete in several respects. First, the answers to the 
questions raised orally during the hearing were in many cases incomplete or un- 
responsive to the questions. Second, two of the questions which had been raised 
orally during the hearing, and which Mr. Murphy had agreed to answer were not 
answered. Third, the Department’s letter failed to answer any of the questions 
I had handed to representatives of the Department at the close of the hearing. 

The staff of the Committee on Foreign Relations asked for an explanation about 
the missing answers. The staff was told that representatives of the Department 
at the working level had thought the answers supplied in Mr. Murphy’s April 
17 letter to questions raised orally during the hearing were sufficiently compre- 
hensive to cover the questions which had been handed to the Department at the 
wiose of the hearing. This was obviously not the case, however. Anyone who 
inspects the hearing record, which is soon to be published, will see that the ad- 
ditional questions handed to the Department at the close of the hearing dealt 
with many matters not covered during the oral questioning of Mr. Murphy. The 
Department therefore agreed to supply more adequate answers to the questions 
raised orally during the hearing on April 2, and, in addition, to answer the ques- 
tions which had been submitted to the Department at the end of the hearing. 
The staff of the Committee on Foreign Relations sent to Deputy Under Secre- 
tary of State Murphy, under date of April 24, a letter which pointed out the re- 
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spects in which the answers supplied by the Department on April 17 were in- 
adequate and unresponsive. 

On April 29, 1957, Deputy Under Secretary of State Murphy sent to the staff 
of the committee a brief note expressing regret that the first answers submitted 
to the committee were not adequate, and expressing the hope that the Depart- 
ment would be able to provide the committee with replies in a few days’ time. 
On May 22, over 3 weeks later, Mr. Murphy sent another letter to the committee. 
This letter dealt with only three of the questions which had been raised orally 
during the hearing on April 2. No answer was given to any of the questions sub- 
mitted at the end of the hearing on April 2, and no additional material was sup- 
plied to supplement the partial answers which had been submitted to the commit- 
tee in Mr. Murphy’s letter of April 17. 

As the weeks went by, several estimated dates given by the Department of 
State for supplying the material came and went. Finally, on July 8, 98 days after 
the questions were asked, the answers to the questions which had been raised on 
April 2 were received. The committee still awaits a reply to the interrogatory of 
April 24. 

I believe this conduct on the part of the Department of State is shocking. One 
cannot help concluding that the Department of State has deliberately dragged its 
feet in responding to the request of the Committee on Foreign Relations. It may 
be that the Department hopes the Congress will adjourn before the information 
is supplied. Whatever the reason for the delay, the Senate ought to know that 
information which the Congress and the public is entitled to have has been with- 
held by the Department of State for an unreasonably long time. 

The Department of State has thousands of employees. It can act promptly on 
requests of a committee of the Senate if it wants to. I shall cite only one example, 
which occurred during the recent consideration by the Committee on Foreign 
Relations of the proposed Mutual Security Act of 1957. In this case the Depart- 
ment acted quickly. The Mutual Security Act is a measure which the Depart- 
ment wants the Congress to pass. The last of the hearings by the Committee on 
Foreign Relations on the mutual security bill were held in three all-day sessions 
on June 3, 4, and 5. During these hearings, hundreds of pages of printed testi- 
mony were recorded, and dozens of questions were left unanswered during each 
day’s hearing. These questions required extra research, and they had to be 
answered within 3 days, in order that the accelerated printing schedule of the 
committee could be met. All of these questions were answered by the Depart- 
ment of State, and were answered in time. The record of the hearings on the 
mutual-security bill was printed, and was ready for Senators to inspect on June 
10, only 5 days after the testimony by representatives of the Department of State 
had ended. I cite this example to show that when the Department of State really 
cares, it can supply answers to complicated questions raised by the Committee 
on Foreign Relations, not in 98 days, but in 3 days. 

Mr. President, the record shows that the Department of State is embarrassed 
and defensive about its passport policies, and the record gives one no confidence 
that the Department is likely to propose to the Congress a bill to rationalize the 
present legal situation with respect to the travel of Americans abroad. 

The bill which I am introducing will, I think, provide a vehicle for a complete 
examination of United States policy with respect to the travel of our citizens 
abroad. I do not expect that the present form of the bill will be its final form; 
and I welcome the comments of all interested persons, both in and out of the 
Government, during the adjournment of the Congress. 

My bill has two main features which I shall discuss briefly. First, it would 
lay down standards to guide the Secretary of State in the issuance of passports. 
At the present time, under the law the Secretary of State claims the right to refuse 
passport facilities to any person when it appears to the satisfaction of the Secre- 
tary of State that the person’s activities abroad would be prejudicial to the 
interests of the United States abroad. That language comes from the Depart- 
ment’s own regulations on the subject of travel. Note the phrase “to the satisfac- 
tion of the Secretary of State.” Thus, the Secretary claims the authority to be 
the final judge as to which American citizens can go to which countries abroad, 
and for what purposes. This is extraordinary power, Mr. President, which, the 
record shows, has been unwisely used in a significant number of cases. 

The second feature of my bill would be to reverse, in peacetime, the burden 
of proof in passport cases. At the present time, an American citizen is presumed 
to be guilty until he can prove to the satisfaction of the Secretary of State that 
he ought to be allowed to travel abroad. My bill would reverse that presumption 
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of guilt, and would place every citizen, with respect to his freedom to travel, on 
the same footing as that on which he stands with respect to other important 
freedoms under law. In other words, the bill would provide that in time of peace, 
and in the absence of a declaration of national emergency by the President, the 
travel abroad of any citizen shall not be restrained for a period of more than 30 
days, unless the Department of State can establish before the United States 
district court of the district in which the citizen lives reasonable cause to deny 
the citizen the right to travel on one of the grounds specified in the law. This shift 
of the burden of proof in passport cases is entirely reasonable. Out of some 
500,000 applications by citizens for passports in 1956, less than 100 passports were 
refused. Therefore, it will be no trouble for the Department of State to go to 
court in 100 cases a year, out of half a million cases, if the Department, in the 
interest of national security, seeks to restrain the travel abroad of American 
citizens. 

Mr. President, I do not know what further action the Committee on Foreign 
Relations and the Congress may decide to take with respect to the passport 
authority and policies of the Department of State. On the basis of my considera- 
tion of this problem so far, however, my conclusion is that the general policy 
of the law ought to be that travel by Americans abroad should be as free from 
governmental restraint as possible, consistent with the requirements of national 
security. I believe the bill I am now introducing embodies this principle. 


ADMINISTRATION ATTITUDE TOWARD PASSPORT LEGISLATION 


Senator Futsricnt. The contrast between the parliamentary situ- 
ation when I introduced my bill last year and the parliamentary situ- 
ation now should be pointed out. Last August, my bill laying down 
standards for the issuance and use of passports was the only one be- 
fore the Congress. This situation prevailed until February of this 
year, when Senator Hennings cated his bill. Last year, the De- 
partment of State was of the opinion that no legislation on the sub- 
ject of passports was necessary or desirable. At a matter of fact, 
the Department of State was somewhat reluctant to discuss the prob- 
lem and, as pointed out when I introduced S. 2770, the Department 
dragged its feet from April until August last year, in furnishing the 
committee with answers to questions which were raised during the 
April 1957 hearings. 

he situation now is very different. Several passport bills have 
been introduced in each House. We have a Presidential message say- 
ing that the country is in great danger until the passport legislation 
sought by the executive branch is enacted. 

The Department of State is now eager to present its views on this 
subject and to explain its policies and objectives fully. 

Incidentally, I wish to commend the Department for submitting a 
bill which deals no: only with the narrow question of controlling the 
issuance of passports to members of the Communist Party and its sup- 
porters, but which would provide more comprehensive standards for 
the issuance of passports and the limiting of the use of passports. 

This change in the climate of our discussion is all to the good. 
Now, we can get down to the serious business of deciding how much 
power to restrain the travel of citizens abroad it is wise and necessary 
to put in the hands of Government officials. 

n reviewing my bill, S. 2770, in the light of the Supreme Court’s 
decisions, I am pleased that it stands up pretty well. I intend, how- 
ever, to keep an open mind until I have heard what the representatives 
of the executive branch and other witnesses have to say. 

There appears to be substantial agreement on all sides that there 
is a constitutional right to travel and that this right is very impor- 
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tant to all Americans. Travel by citizens abroad should be as free 
from governmental restraint as possible consistent with the require- 
ments of national security. That is the way the policy is stated in 
section 2 of my bill. The President, in his message to the Congress 
on this subject, put it this way : 

Any limitations on the right to travel can only be tolerated in terms of over- 


riding requirements of our national security, and must be subject to substantive 
and procedural guaranties. 


PREMISES FOR PASSPORT LEGISLATION 


The disagreement in this field comes when we try to apply this 
general principle. I would like to say that I am approaching this 
task with three basic premises in mind: 

First, I believe that the burden should be on the Government to 
show why a citizen or United States national ought not to be allowed 
to travel abroad. I think that the citizen in this respect should stand 
on the same footing that he has with respect to other important free- 
doms under law. If his freedom is to be restrained, it should, except 
in wartime, be the duty of the Department of State to establish before 
a court reasonable cause before denying to a citizen the right to travel 
on one of the grounds specified by law. 

In the second place, I think there must be some limitation placed 
on the power of the Government to shut off travel by all citizens to 
certain countries. (General travel restrictions should be imposed only 
for short periods by the executive branch subject to further extension 
by law. 

We must put an end to the situation where general travel restric- 
tions can run indefinitely. In this connection, 1 would point out that 
the existing passport controls are based on the continuation of a war 
emergency declaration which was made in 1950, at the beginning of 
the Korean war. 

The Korean war has long since ended, but the Department of 
State has informed this committee that the emergency declaration 
will remain in effect until there is a political settlement in Korea ac- 
ceptable to the United States. 

In the third place, I think it is wrong to give any official the pow- 
er to confine a citizen to this country or to send him home because 
he is outspoken in disagreeing with Department of State policies, as 
for example with the late Judge Clark (under that criterion I am 
sure I could be restrained in obtaining a passport), or because he holds 
unorthodox political or moral views (as happened to the Rev. Henry 
Carpenter and others), or because his appearance is disreputable and 
his actions eccentric (as happened recently to a young man). It is 
abhorrent to me that any court, or Government agency, or official 
should presume to interfere with the travel of American citizens for 
such reasons. 

I shall oppose any legislative provision which would prevent such 
a result. 

In this connection, Mr. Chairman, I wish to call the attention of 
the committee and the witnesses to an editorial just appearing on 
Monday in the Wall Street Journal, particularly one paragraph. It 
says: 

We thought the Supreme Court right then, and we think the President is 
wrong now to ask Congress to pass a law returning that power to the State 
Department. 








16 PASSPORT LEGISLATION 


This editorial is quite an enlightened and intelligent analysis, I 
think, of the basic issue and it has reference to Mr. Robeson’s trip 
after having been recently granted a passport. 

The Cuarrman. Do you wish that to be included in the record ? 

Senator Fu.erient. I think the whole editorial would be fitting for 
my statement at this point. I did not include it originally because 
I hadn’t seen it. 

(The article referred to is as follows:) 


[Wall Street Journal, Monday, July 14, 1958] 
REVIEW AND OUTLOOK 
Mr. Robeson Takes a Trip 


Mr. Paul Robeson, whose great gift as a singer is matched by a talent for bitter 
criticism of his country, is off for a European concert tour after waiting 8 years 
for a passport. 

The baritone is on his way because the Supreme Court decided recently that 
the State Department didn’t have the right to deny a man a passport just because 
the Government didn’t like a man’s view about this country or about commu- 
nism. 

We thought the Supreme Court right then, and we think the President is wrong 
now to ask Congress to pass a law returning that power to the State Department. 

Such a law, we think, would be wrong for several reasons. For one thing, we 
can see no reason why a man free to travel in any of the 48 States should be 
barred from traveling overseas. If a man is a danger to the country, then the 
man should be tried, and if convicted he should be put in jail. A great many 
have. But if a man is not a danger within the country, we can’t see how he can 
suddenly endanger the country once outside its borders. 

Paul Robeson is a man with whose opinions about this country we completely 
disagree. But can a radical baritone’s voice drown out Mr. Dulles? Can his 
views threaten NATO, or nullify all the billions of dollars we’ve spent on foreign 
aid to make friends and influence other nations? If so, we have built a foreign 
policy that is insecure indeed ; and we might be the better off for knowing about it. 

The fact is that Paul Robeson can’t possibly do those things. He will be ac- 
claimed in London, perhaps, for his artistry and acclaimed in Moscow for his 
political views. But what off-key remarks can Robeson make overseas that he 
hasn’t said right here at home? And what has he said here that hasn’t got 
Overseas ? 

Our Government and private agencies have spent millions upon millions of 
dollars to strengthen the image of America as the land of the free. But will 
other people in other places not think of us as the land of the fearful if we 
deny the right to travel to our own critics? Surely this is an unbecoming pos- 
ture for the Nation, at best. 

And at worst, it could become a dangerous procedure. If the Government is 
empowered to deny Paul Robeson and others like him a passport because they 
are disgruntled or critical of our system, what is to stop the Government from 
broadening that power to include those who disapprove not of the whole system 
but only of part of it? Is the next step to label critics of, say, foreign aid as too 
dangerous to let abroad and to deny them passports also? 

So far as Robeson, the individual is concerned, it wouldn’t matter very much 
to us if he found life elsewhere so enchanting he decided never to come back here. 
But so far as all of us are concerned, it should matter very much that even Robe- 
son and his kind shall have the right to go. 


Senator Furgricut. In conclusion, Mr. Chairman, I think that 
the questions involved in this hearing are extremely important. We 
are dealing with the power of the Government to restrain the move- 
ment of our citizens. I think we should proceed carefully indeed. 
I also believe that there is much too involved to be able to conclude 
unis legislation and to take intelligent action after only 1 or 2 days 
of hearings. 
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Senator Morse. Mr. Chairman. 
The CuarrMan. Senator Morse. 
Senator Morse. I wish to make a very brief statement in this 
hearing. 
STATEMENT BY SENATOR MORSE 


The Chair very kindly referred to my letter. I want to read cer- 
tain excerpts from the letter because I think the public is entitled 
to know the position the senior Senator from Oregon is taking on 
a procedural matter that confronts the committee. But before I do 
that, Mr. Chairman, I want to associate myself with the objectives 
just outlined by the Senator from Arkansas. In his typical, states- 
manlike manner I think he has presented in the record here this 
morning in a thumbnail sketch the objectives that ought to be con- 
sidered by this committee in connection with any proposal to limit 
the rights of the American people as reaffirmed under the historic 
Supreme Court decision referred to both by the Chairman and by the 
Senator from Arkansas. 

Mr. Chairman, it is my very deep conviction that this committee 
is coming to grips on this issue with some very fundamental consti- 
tutional guaranties in civil rights and civil liberties of the American 
people. I think it is so vital to the rights of the American people 
that they be protected from administrative encroachment and ad- 
ministrative dictatorship in America that we take the time necessary 
for a most thorough investigation of this matter. That is why I have 
submitted to the chairman a list of recognized experts in the field of 
constitutional law and civil rights in this country whose judgment I 
think we should have before we pass final judgment upon the pro- 
posals of President Eisenhower. 


NO TIME LIMITATION ON PASSPORT LEGISLATION HEARINGS 


I want to read these excerpts from my letter to you, sir, because I 
think the public is entitled to know that this is my position, and in 
fairness to you I think I should read this. 

I said to you in my letter yesterday : 


I am very much disappointed over any present plan to try to handle the pass- 
port bill in 2 days. I respectfully register this protest in opposition to any such 
scheduling of hearings on the passport issue. In my opinion, the constitutional 
issues and other legal problems involved go to some very basic questions of 
civil rights, civil liberties, and constitutional guaranties in this country. 

I desire to call before the committee a list of expert witnesses whose views 
I want to have as a matter of record before hearings on the administration’s 
passport bill are closed. I am attaching to this letter a list of those witnesses, 
and I respectfully request that Mr. Marcy be instructed to arrange an appro- 
priate schedule for the hearing of these witnesses. 

It had been my understanding that it is your plan to complete the hearings 
on the passport bill in 2 days. However, Mr. Marcy has advised me that the 
committee has taken no final action in regard to the length of the hearings. I 
sincerely hope that you have no intention of trying to finish hearings on the 
passport legislation in 2 days. This issue has aroused great concern from coast 
to coast. I happen to think that the United States Supreme Court decision is 
completely sound and should stand unchanged, and I do not propose to become a 
party to any limitation on the constitutional rights of the American people as 
President Eisenhower has proposed. 
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DANGER OF LIMITING CONSTITUTIONAL GUARANTIES 


May I say, as I close, I wanted to have that in the open record, Mr. 
Chairman, Secones I am very much concerned about what I think is a 
sinister movement afoot in this country to limit the constitutional guar- 
anties of the American people. We find it taking a variety of forms, 
but we find it principally, Mr. Chairman, taking the form of pro- 
cedural limitations that have the effect of either destroying or hamper- 
ing or greatly limiting substantive rights. ‘There is cake a stone’s 
throw of this committee room another great Supreme Court chamber 
such as we are sitting in here this morning, and it happens to be in 
my judgment the citadel for the protection of our constitutional rights. 
I think we are confronted directly with the President’s proposal of 
what I consider to be an inexcusable invasion of the basic rights of 
the United States Supreme Court which would, in effect, turn the 
White House and the onan into asuper-Supreme Court. I happen 
to believe that the interpretations and applications of that Constitu- 
tion should be left to the Supreme Court unless the President of the 
United States wants to propose a constitutional amendment. 

If he wants that, let him propose it and see how much support he 
gets. Thatisall, Mr. Chairman. 

The Cuatrman. Thank you, Senator Morse. It may relieve your 
mind somewhat if I say that no limitation has been A on these 
hearings, and I have not heard of any. 

Senator Morse. As I said in my letter, I was laboring under the 
impression that you were scheduling a 2-day hearing and that you 
expected thereafter to go into executive session. 

he CuarrMAN. It wasa false impression. 

Senator Morse. I am very glad to correct the record. 

The Cuarrman. Now we are ready for the first witness, the Deputy 
Under Secretary of State, Mr. Murphy. 

Mr. Murphy, we are glad you are here. Please proceed in your own 
way. After your statement, I know that members of the committee 
will have questions to ask you. 

Senator Lancer. Mr. Chairman, before you proceed, I want to say 
that I want to associate myself fully and completely and entirely with 
the remarks of the Senator from Oregon. I agree with him com- 
pletely. I think this committee ought very jealously to protect the 
constitutional rights of the average American citizen. I just want to 
make my position plain before we commence, Mr. Chairman. 

The CHatrman. I assure you, Senator Langer, that that will be 
taken into consideration. 

Mr. Murphy. 


STATEMENT BY HON. ROBERT D. MURPHY, DEPUTY UNDER SECRE- 
TARY OF STATE; ACCOMPANIED BY LOFTUS BECKER, LEGAL 
ADVISER, DEPARTMENT OF STATE, AND RODERIC L. 0’CONNOR, 
ADMINISTRATOR, BUREAU OF SECURITY AND CONSULAR 
AFFAIRS, DEPARTMENT OF STATE 


Mr. Mureny. Mr. Chairman and members of the Foreign Relations 
Committee, I appreciate very much the opportunity to appear before 
your committee on the subject of passport legislation. This is a 
subject which recently has attracted a great deal of public attention 
and one which has long been of historical interest. 
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RIGHT TO TRAVEL 


My attention was drawn over the weekend to an excellent article 
on the subject in the Washington Post. That article traced the his- 
torical development of control by governments of the travel of their 
citizens. The writer referred to the right of an orderly citizen not 
involved in crime to travel abroad in peacetime as a basic right under 
Anglo Saxon law. He quoted the provisions of the Magna Carta 
which states: 

It shall be lawful in any person, for the future, to go out of our kingdom, 
and to return, safely and securely, by land or by water, saving his allegiance 
to us, unless it be in time of war, for some short space, for the common good 
of the kingdom; excepting prisoners and outlaws, according to the laws of the 
land, and of the people of the nation at war against us * * * 

Now in thinking over this provision of the Magna Carta I find noth- 
ing in the legislation which the administration has proposed on this 
subject in contradiction to the principles stated in the Magna Carta. 
The policy of our Government is to promote the travel of its citizens. 
As proof of that policy, Mr. Chairman, witness the fact that durin 
the calendar year of 1957 the Department of State issued and sins 
580,946 passports and refused only 8. The record of earlier years is 
similar. However, as recognized in the Magna Carta the State has an 
obligation for the common good to exercise some controls over pass- 
ports in times of war and national emergency. The bill before you is 
directed to that end and is based on the present existence of a national 
emergency. 


NECESSITY TO RESTRICT ISSUANCES OF PASSPORTS 


I am sure that no member of this committee has any illusions about 
the nature of the struggle in which our country is now engaged with 
the international Communist movement. 

At present we are unhappy witnesses of a movement under the 
banner of international communism to destroy not only the Govern- 
ment of the United States but the social system on which it and other 
free governments are founded. It is only necessary to read the violent 
statements of the Soviet leader Nikita Khrushchev, who during the 
past days excoriated the Yugoslav leadership, especially in the person 
of President Tito, for deviation. What is that deviation? Simply 
stated, it consists of the proposition that a Socialist state has the right 
to choose its own road in the construction of socialism. But the Soviet 
leadership backed by, nay even goaded on by, the present rulers of Red 
China, declares that there can be not the slightest deviation from the 
Marxist-Leninist program of world domination by even a Socialist 
country. That leaves capitalist countries, among which our own, tar- 
gets earmarked for methodical destruction by the various means which 
have unfortun: ately become familiar to all of us during recent ye: ars. 

Now these means involve warfare of various types. Warfare is 
not necessarily at every stage a war with weapons of physical de- 
struction. In the lexicon of international communism no means is 
excluded; in its program the end justifies the means. Thus Com- 
munist penetration of the political and social institutions of the 
bourgeois countries by subversive means is a type of warfare and is 
standard practice. 
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NECESSITY OF COMMUNISTS TO TRAVEL 


The dogma of Lenin and his later disciples, whether the Stalins 
or the Trotskys, the Khrushchevs or the Maos of the present day re- 
quires a crusade in which struggle is unrelenting. ‘The use of the 
citizens of the bourgeois countries wherever possible is eagerly 
sought. Contacts with them are necessary and travel by them is 
essential. Party conference in many countries and meetings of a host 
of front organizations throughout the world are an essential part of 
the apparatus. 

To attend them travel is necessary. Those who attend meetings 
of the front organizations may be ardent Communists; others the 
innocent who lend themselves, their prestige and facilities to the 
development of contacts and operations so necessary to the inter- 
national Communist movement. 

I have heard it said that there is no use in attempting to prevent 
travel by Communist couriers because they always have the diplo- 
matic pouch available to them. This argument makes no more 
sense that to say that businessmen need not travel abroad because 
they have the mails available to them. No, gentlemen, make no mis- 
take about it. If you prevent American Ceuiaaninn couriers and 
agents from traveling abroad, you will have dealt the Communist 
movement a very serious blow. 


RESTRICTIONS ON COMMUNISTS ENTERING THE UNITED STATES 


In recognition of this fact, the Congress has already, in the Walter- 
McCarran Act, prohibited the travel of Communists and those affili- 
ated with the movement into this country. However, that effort to 
prevent the entry of Communist agents and agitators with their finan- 
cing and instructions from headquarters serves very little purpose 
if the American members of the Communist apparatus are now to be 
allowed to travel freely out of the country. 

This is a two-way street, and to be effective, both ends must be 
blocked. To block the other end of that street, legislation of the type 
that we have before us is most urgently needed. 

Now all this is well known and I apologize for taking the time of 
the committee to describe it. 


ADMINISTRATION’S PASSPORT BILL CONSISTENT WITH MAGNA CARTA 


I do so because the citation of the Magna Carta came to my at- 
tention. I have profound respect for that document which has meant 
so much and means so much to the liberties cherished by freemen 
everywhere. 

I firmly believe that legislation of the type now before you is 
entirely consistent with that document. It is intended, among other 
things, to provide a free government the means to defend itself against 
what amounts to an international conspiracy to destroy those very 
individual liberties emphasized by some of the opponents of any 
control of the passport privilege. 

Ample ae on abuse of the discretion sought for the Secretary of 


State is provided. The recent decision of the Supreme Court and the 
prompt compliance by the Department of State with the Court’s rul- 
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ing are evidence, if any is needed, that this is a Government which 
respects the rule of law. 


URGENT NEED FOR PASSPORT LEGISLATION 


But the need for action to remedy this situation is urgent. The 
President in his personal message last week to the Congress, empha- 
sized the urgent need for action. The need is urgent because, as the 
President pointed out, the Supreme Court’s decision of June 16 
severely limited the authority of the Secretary of State to deny pass- 
ports. The Supreme Court specifically said that the Secretary has no 
authority, in the absence of statute, to deny passports. The Supreme 
Court specifically said that the Secretary has no authority, in the 
absence of statute, to deny passports to persons who are members of 
the Communist Party or affiliated with that party. 

Thus, since June 16 our Government has been powerless to deny 
passports to known members of the Communist Party or to those who 
have had a long and proven record of Communist activities. 

Already some sixty-odd applicants of this type have been issued 
passports and are in a position to travel abroad to make their contribu- 
tion to the international Communist movement. At the moment we 
have 70 more applications from persons of this sort that are pending. 

Under the Supreme Court decision, we have no right and no ground 
to do other than to issue passports to these applicants. I cannot say 
that they are all espionage agents or couriers for the Communist 
Party. 

I can say that, on the basis of their records and our past experience, 
we have every reason to believe that they are going abroad to make 
some contribution to the international Communist movement. But 
under the present state of the law, we are powerless to stop them. 

Today we have only 70 applicants of this type, but I think I can 
safely predict that if Congress adjourns without having granted 
authority to the Department to deny such applications, we will have 
many, many more such applications. The greatest value of having 
authority to deny is not in the number of actual applications that are 
finally denied; the value of having such authority is that the Com- 
munist Party and its various apparatus, knowing that authority exists, 
do not apply for passports. The authority acts as a restraint which has 
an effect far beyond the actual number of denials. 

Without this restraint, I feel it safe to predict that within a matter 
of months large numbers of known Communists and Communist 
sympathizers will be seized with a sudden urge to travel. This is no 
time, particularly in view of the heightened tension of the present 
state of the cold war and the long-range objectives of the Soviets 
themselves, for the Government to be powerless to prevent these 
travels. 

ASPECTS OF ADMINISTRATION’S PASSPORT BILL 


I think it may now be appropriate, if the committee permits, for 
me to comment briefly on some aspects of the administration’s bill, 
S. 4110, which I understand is before you. I know that a number 
of other passport bills are also before this committee and other com- 
mittees of Congress. Some of these bills we have had an opportunity 
to comment upon; others we have not. 
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I have no doubt that there is merit in all of them, and I know 
that all of them have helped to form our own thinking. In present- 
ing its own bill, the administration does not wish to imply that it 
necessarily rejects or opposes any of the very valuable contributions 
which have been made to this difficult matter by the many other bills 
now before Congress. 

However, the administration felt there was an advantage in for- 
warding its own bill to the Congress in order to help crystallize 
views and in order to lay before you our own thinking based on 
practical experience that the executive branch has had in operating 
the passport program. 


LIMITATIONS IN ADMINISTRATION’S PASSPORT BILL 


We make no claim that the bill before you is perfect in every 
respect. However, the bill now before you was drafted in close 
collaboration between the competent officers of the Department of 
State and the Department of Justice. It has the approval and vig- 
orous support of the Secretary of State and of the President’s highest 
legal authority, the Attorney General. The most careful attention 
has been paid in drafting this bill to give the maximum protection 
of due process of law to any limitations contained in it. The execu- 
tive branch recognizes that limitations placed on the constitutional 
right to travel—even though those limitations are necessary to the 
national security—must be applied with scrupulous regard to afford- 
ing the maximum protection to the individual’s constitutional rights. 
It is our best judgment that the bill before you gives the Secretary 
of State the authority he needs to control the issuance of passports 
during a period of national emergency while, at the same time, avoid- 
ing _ arbitrary use of that authority as might be found unconsti- 
tutional. 

The bill before you is a major effort on which a great deal of time 
and study has been spent to present orderly legislation covering 
the entire field of passport authority. It is designed to be an over- 
all passport bill. A bill of this kind has not been acted on by the 
Congress since 1926. 


CATEGORIES OF CITIZENS WHO HAVE RIGHT TO TRAVEL 


The administration’s bill is based upon the premise that every citi- 
zen has the right to a passport unless the citizen falls into certain 
carefully defined categories. 

Those categories are enumerated in section 103 of the bill. The 
first five categories and the first subcategory of category 6 are, we be- 
lieve, entirely clear and definite. They provide specific legal stand- 
ards. We believe they are not subject to attack on the grounds of 
vagueness. 


CATEGORIES OF CITIZENS TO WHOM PASSPORTS SITOULD BE DENTED 


There are two additional categories of the bill before you, however, 
which are broader in context and less definitive. Those are numbers 
2 and 3 in category 6. Under those provisions the Secretary of State 
is authorized not to issue passports “to persons as to whom it is de- 
termined upon substantial grounds that their activities or presence 
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abroad or their possession of a passport would,” first, seriously impair 
the conduct of the foreign relations of the United States, or second, be 
inimical to the security of the United States. These two provisions 
clearly allow to the Secretary broad discretionary powers. It is our 
belief, however, that they do not allow him as the principal delegate 
of the President in the field of foreign affairs any broader discretionary 
powers than the Secretary already has by virtue of existing congres- 
sional enactments and the President’s constitutional prerogative to 
conduct our foreign relations and to protect our national security. 

We are in fact maintaining that position in the courts today. How- 
ever, in the light of the Supreme Court’s restrictive interpretation of 
existing statutes, we believe that there are advantages to having this 
authority of the Secretary’s more specifically defined by Congress in 
a statute. 

Under the next section of the bill, section 104, we are asking Con- 
gress to make certain findings that would tie the limitation on the is- 
suance of passports to supporters of the international Communist 
movement into the Executive’s broad authority to conduct our foreign 
relations. 


DENIAL OF PASSPORTS TO SUPPORTERS OF COMMUNIST MOVEMENT 


It is our conviction based on past experience and voluminous evi- 
dence that the travel abroad of supporters of the Communist move- 
ment in fact lends comfort and support to that movement. 

We believe that there can be no doubt in anyone’s mind that com- 
fort and support lent to the Communist movement from whatever 
source does in fact impair the foreign relations of the United States 
and is in fact inimical to its security. 

Section 104 would spell out those facts. Section 104 would erect 
the legislative presumption that would enable us to deny passports to 
persons whose record over the last 10 years indicate that they are sup- 
porters of the international Communist movement on the grounds that 
travel abroad of such persons impairs our foreign relations and en- 
dangers our national security. 

We do not believe that anybody who is acquainted with the facts of 
the cold war can seriously deny that these findings and presumptions 
are accurate and overwhelmingly supported by the evidence. 

Such congressional findings would be in our view essential to the 
Executive in applying these limitations. 

I venture to believe that there is not a man in this room who seriously 
believes that a hardened Communist who alleges he is going abroad for 
innocent purposes is not in fact traveling or may be traveling for some 
more sinister purpose. 

It is that experience and that commonsense knowledge of every- 
one of you of the facts of life of the cold war which we are asking the 
Congress to incorporate into statutory findings in section 104 of the 
administration’s bill. 


PASSPORT BILL WILL NOT IMPAIR CONSTITUTIONAL RIGHTS 


I have attempted to describe briefly the basic authority which the 
Executive is seeking in this bill and the reasons why we think such 
authority is necessary. However, I should make it entirely clear 
that there is nothing in this bill which in any way detracts from the 
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constitutional right of American citizens to speak freely whether at 
home or abroad. I can assure you that under this bill the State De- 
partment will not be in a position to deny passports to persons whose t 
sole activity abroad would be to voice their own opinions and, should 
they be so inclined, criticize our foreign policy. Under the review 
procedures which are clearly specified in this bill any denial of a pass- t 
port would be subject to careful scrutiny ultimately by the Secretary 
of State himself. 
We are keenly aware that any exercise of the Secretary’s discretion 
in this area would be subject to close review by the courts. 
We have no desire to administer this authority, or, indeed, any 8 
other authority which we may have in the field of passports, in such 
a way as to impair the constitutional rights of our citizens. 
That, gentlemen, concludes my prepared comments on the matter 
before us. I and the other officers here with me are of course available 
to the committee for questions. With me are Mr. Loftus Becker, De- 
partment’s Legal Adviser, and Mr. Roderic O’Connor, Administrator 
of the Bureau of Security and Consular Affairs, under whose jurisdic- 
tion the Passport Office falls. Miss Frances Knight, Director of that . 
Office and other appropriate officers are also here to supply your com- 
mittee with any information you may desire. We are anxious, as I 
think you are, for a full and informative discussion of all aspects of 
this complex matter. But we are also anxious for prompt congres- 
sional action on what we believe to be an urgent and pressing need. 
The executive branch is convinced that our national security is 
threatened by the free issuance of passports to American supporters 
of the international Communist movement who wish to travel abroad. t 
Without congressional authority we cannot deny such panperia. 
We are asking Congress to provide that authority on an urgent basis. 
Our national security requires no less. 
That is the end of my statement, Mr. Chairman. 
The Cuarrman. Thank you very much, Mr, Secretary, for your 
en You have, I assume, no objection to our asking ques- 
10ns 
Mr. Morruy. A pleasure, sir. 
The Cuarrman. Let me read to you again a request which I made 
to Secretary Dulles on July 9: 


INFORMATION DESIRED BY COMMITTEE REGARDING PROPOSED PASSPORT 
LEGISLATION 


I urge, therefore, that the representatives of the executive branch at these 
hearings be prepared to supply the committee with information on the following 
subjects: (1) The objectives and practices of the Department of State in con- 


trolling the issuance and use of passports. 
Perhaps you will tell me whether you have covered these questions 


and feel you have answered them ? 
Mr. Mourrnuy. Yes, Mr. Chairman; we think we have. 


The Cuarrman (reading) : 

(2) And the allegations of abuses by the Department in passport administra- 
tion and by citizens in using passports. 

Mr. Murruy. Do you want me to comment on each one? 

The Cuarrman. T wanted your affirmation that you feel you have 
answered it. 
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Mr. Mureuy. We have attempted, Mr. Chairman, in a broad sense 
to answer these questions in our statement; yes, sir. 


The CuarrMan (reading) : 


(3) The importance to our foreign relations trade and investment of foreign 
travel by United States citizens. 


Mr. Murruy. Yes, sir. 
The CHarrMan (reading) : 


(4) The scope of constitutional rights to travel and the protection which 
should be afforded thereto. 


Mr. Mourpny. Yes, sir. 
The CHatrMan (reading) : 


(5) The protection of United States citizens abroad. 


Mr. Murpuy. Yes, sir. 
The CHarrman (reading) : 


(6) The importance of travel to passport control in preventing subversion, 
espionage, and sabotage. 


Mr. Murruy. Yes, sir. 
The CHarrMan (reading) : 


(7) The use of passport control for political purposes. 
Mr. Mourpuy. Yes, sir. 


The CuarrMan (reading) : 


(8) The good features as well as the bad features of the various passport 
bills which have been introduced. 


Mr. Mourpeny. We would hope so, sir. 
(The following additional answers were subsequently furnished :) 


SUPPLEMENTARY STATEMENT OF DEPARTMENT OF STATE ON THE SUBJECT OF 
Passport LEGISLATION 


With reference to the questions asked in the chairman’s letter of July 9, 
1958, the following answers are supplied for the purpose of supplementing 
the record of the hearing held on July 16, 1958, by the committee with the 
participation of witnesses from the Department of State. 

Question No. 1. The objectives and practices of the Department of State in 
controlling the issuance and use of passports. 

United States passports have traditionally been issued by the Secretary 
of State, essentially because the passport is addressed to foreign officials and 
is, therefore, a part of the conduct of the official relations of the United States 
with foreign governments. 

In previous and present emergency situations the Secretary’s authority in 
the issuance of passports has been utilized by Congress as the method of 
controlling the departure from and reentry into the United States by American 
citizens. (See sec. 215 (b) of the Immigration and Nationality Act.) It may, 
therefore, be stated that the passport is not only a political document but is 
today, in a national-emergency situation, a travel document required by United 
States law for American travel outside the Western Hemisphere. 

The objective of the Department of State in administering the passport 
program is to facilitate the international travel of American citizens by issuing 
and renewing passports with a minimum of delay and expense to the American 
citizen, while at the same time refusing passports to those relatively few 
individuals whose activities abroad would be in violation of law or would 
harm the national security or the conduct of official relations with foreign 
governments. Moreover, whenever it is apparent that American citizens would 
not be safe or protectable in any particular foreign country or area or that 
particular American foreign-policy objectives would be served thereby, the 
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Department attempts to prevent travel by Americans to such countries or areas | 
by declaring passports in general invalid for travel to or in those places. sts 
The practices of the Department of State in administering the passport pro- of 
gram are in accordance with existing statutes as contained in chapter 4 of title 22 su 
of the United States Code, with existing regulations as contained in part 51 co! 
of chapter I of title 22 of the Code of Federal Regulations, and with judicial by 
decisions rendered by United States courts. It should be pointed out in this i 
connection that section 51.135 of the passport regulations cited above (limita- nx 
tions on issuance of passports to persons supporting Communist movement) ; 
must be considered as being no longer in force in view of the decisions of no 
the United States Supreme Court on June 16, 1958, in the case of Kent and cit 
Briehl v. Dulies and in the case of Dayton v. Dulles. | to 
Question No. 2. The allegations of abuses by the Department in passport me 
administration and by citizens in using passports. of 
Allegations of abuses by the Department in passport administration have in ( 
the past been directed chiefly toward two areas: First, the delay which citizens tio 
formerly encountered in obtaining passports; and, second, the exercise of the ' 
Secretary’s discretion in the denial, restriction, or revocation of passports. col 
As to the first point, the committee’s attention is invited to the recent Report ela 
on International Travel, prepared by Clarence B. Randall, special assistant to po: 
the President, and transmitted to the Congress by the President on May 12, 1958. tic 
At page 25 of House Document No. 381, 85th Congress, 2d session, which incor- cot 
porates the report, Mr. Randall states as follows: int 
“Until a very few years ago it took 3 to 5 weeks from the date of application ( 
to obtain a passport. This period has been reduced steadily, and today the r 
normal processing time is 3 or 4 days, except for about 15 percent of the ent 
applications which are incomplete or present special problems. This reduction ab: 
in time has been effected despite the very large increase in applications, and Un 
is attributable to substantial administrative improvements, and the establish- of 
ment of passport issuing offices in most sections of the country. Throughout by 
my study I have heard expressions of great satisfaction with the excellent sul 
service of the United States Passport Office.” ing 
As to the second point, it may be pointed out that it was not until 1951, after an 
passports were being issued for a period of more than 150 years, that the first req 
suit was brought in court in which an American citizen alleged that the passport ( 
power had been abused. Since then, there have been a number of lawsuits on sul 
the same subject, principally concerning the Department’s refusal of passports ; 
on grounds of failure to meet the requirements of the Secretary’s regulations op 
concerning supporters of the Communist movement. Sec 
There have also been a number of statements by Members of Congress as well ( 
as Magazine and newspaper articles critical of the Department’s policies and ] 
practices. pas 
The decisions of the courts in the lawsuits mentioned above and the opinions 
of Congressmen, reputable legal scholars, and objective journalists have resulted nis 
in the modification or abolition of certain practices which the Department he 
formerly followed. que 
Constructive criticism from sources outside the Department and thorough hea 
study within the Department have achieved a situation today where the Depart- dui 
ment believes that the administration of the passport program is sound from pri 
a legal point of view and fully in conformity with recent court decisions. While ans 
the Supreme Court has recently reversed lower court decisions that the Secre- Ap 
tary has authority to refuse passports to Communists, the bill before you is No 
designed, among other things, to furnish the statutory authority which the (p] 
Court found lacking. A 
Allegations of abuses by citizens in using passports have concerned principally cat 
the misuse of passports by supporters of the international Communist move- has 
ment. The committee’s attention is invited to the staff study entitled “Com- adc 
munist Passport Frauds,” dated July 11, 1958, and printed for the use of the the 
Senate Committee on the Judiciary. The report of the Commission on Govern- G 
ment Security (Wright Commission), which was submitted to the Congress on pas 
June 21, 1957, contains on pages 470-475 a somewhat less recent but nonetheless a 
excellent summary of passport abuse by Communists. S.8 
With respect to other types of abuse of passports by citizens, the Department of | 
has taken the position that intentional violation by an American citizen of a T 
passport geographic restriction of general applicability is grounds for the denial Cov 
of further passport facilities in the absence of assurances by the citizen that dee 
he will in future abide by such geographic restrictions. eve 
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In view of the criminal penalties attached to violations of the travel control 
Statute (sec. 215 (c) of the Immigration and Nationality Act) and to the misuse 
of passports (secs. 1541-1544, chapter 75, title 18, United States Code), it is 
suggested that the Department of Justice may be in a position to furnish the 
committee with any additional information desired concerning charges of abuse 
by citizens in connection with passports. 

Question No. 3. The importance to our foreign relations, trade, and invest- 
ment, of foreign travel by United States citizens. 

An excellent answer to this question is contained in the initial chapter, Eco- 
nomic Aspects of Travel, of the recent Randall Report on International Travel, 
cited above in response to question No. 2. The committee’s attention is invited 
to Mr. Randall’s statement in this regard, based on his intensive study of infor- 
mation obtained from various sources, including the Travel Advisory Committee 
of the Department of Commerce. 

Question No. 4. The scope of the constitutional right to travel and the protec- 
tion which should be afforded thereto. 

The scope of the constitutional right to travel has not been defined by the 
courts. The courts have indicated that such right is protected by the due-process 
clauses of the Constitution. In these circumstances the Department is not in a 
position to express an opinion concerning the limits of the right or of its protec- 
tion. However, the Department believes that such constitutional right, as the 
courts have indicated, is subject to reasonable accommodation to the public 
interest. 

Question No. 5. The protection of United States citizens abroad. 

The possession of a United States passport is evidence that the holder is 
entitled to the protection of this Government while he is abroad. However, 
absence of a passport does not preclude the taking of protective measures by the 
United States on behalf of American citizens, as is shown by the recent example 
of the protection afforded to civilians and military personnel who were kidnaped 
by Cuban rebels but did not possess passports. United States diplomatic and con- 
sular officers in whatever foreign countries they are stationed are under stand- 
ing instructions to render all possible assistance to distressed Americans abroad 
and to take such protective measures vis-a-vis foreign governments as are 
required and feasible under the circumstances. 

Question No. 6. The importance of travel and passport control in preventing 
subversion, espionage and sabotage. 

It is believed that information pertinent to this question is furnished in the 
opening statement made by the Honorable Robert D. Murphy, Deputy Under 
Secretary. 

Question No. 7. The use of passport control for political purposes. 

It is assumed that the question is directed to the relationship between the 
passport program and foreign policy objectives. 

Information on this aspect of the passport program has previously been fur- 
nished to this committee in detail, both in the course of oral testimony during 
hearings held in 1957 and by means of subsequent written replies to specific 
questions posed by the committee. Attention is invited to the record of the 
hearings before this committee on Department of State passport policies held 
during the first session of the present Congress, on April 2 and 11, 1957, and 
printed for the use of the committee. Attention is particularly directed to the 
answer to question No. 7 contained in the enclosure to the Department’s letter of 
April 17, 1957 (pp. 41-51 of the printed record) and to the answer to question 
No. VII contained in the enclosure to the Department’s letter of July 5, 1957 
(pp. 63-67 of the printed record). 

As there has been no substantial change in the Department’s policies as indi- 
cated in the testimony and written information given in 1957, the Department 
has nothing further to add, although it is of course prepared to answer any 
additional questions arising out of the statements in that record concerning 
the relationship between the passport program and foreign policy objectives. 

Question No. 8. The good features as well as the bad features of the various 
passport bills which have been introduced. 

The Department’s comments on 8S. 2770, introduced by Senator Fulbright, and 
S. 3344, introduced by Senator Hennings, are contained in the Department’s letter 
of May 19, 1958, with enclosures, addressed to the chairman of this committee. 

Those bills, as well as other bills introduced in the Senate since the Supreme 
Court’s decision on June 16, 1958, contain some features which the Department 
deems good and other features to which the Department cannot subscribe. How- 
ever, the overall position of the Department, indeed of the administration, on the 
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desirable features of broad passport legislation is perhaps best indicated by the 
provisions of the administration’s bill, S. 4110, which was introduced by request 
by the chairman of this committee and referred to the committee. The Depart- 
ment will of course be glad to furnish the committee wpon request any additional 
information regarding either the administration's bill or specifie provisions of 
the many other bills which have been introduced on this subject. 


PASSPORT CONTROLS AND INTERNAL SECURITY 


The Cuarrman. My first question to you is this: In preparing your 
statement why did you confine your remarks almost exclusively to 
internal security matters ? 

Mr. Moureny. Well, Mr. Chairman, we felt that that was the major 
feature which is the subject of our preoccupation at this stage of the 
cold war, and we thought that in the course of the discussion with the 
committee we could go into any ramifications and other phases 
which the committee itself might consider most important. 

The Cuarrman. I would like to ask a couple of other questions. 
The first is this: The Department argues that travel abroad by 
Communists and their supporters benefits the international Commu- 
nist movement and therefore should be curtailed. Is that right? 

Mr. Murrny. Yes, sir. 


CONTROL OF TRAVEL BY CITIZENS WITHIN THE UNITED STATES 


The CHarrman. Why does the same reasoning not apply to travel 
within the United States? Does the executive branch advocate con- 
trols on travels of citizens within the United States ? 

Mr. Mourrny. Of course that would not fall within our jurisdiction. 
We have not attempted to deal with that. That does not fall within 
the competence of the Department of State. 

The Cuatrman. But you might give your opinion as to whether such 
travel controls should fall within that competence. 

Mr. Mourpuy. No; we donot think so. I would not personally think 
so, Mr. Chairman, because of the fact that our local authorities, security 
authorities, are, we believe, fully competent to deal with that situation 
within the domestic confines of the United States. 

The security control which is exercised by our own authorities at 
home is quite different from the situation which would prevail outside 
the jurisdictional limits of this country where they would be free of 
that investigation and control. 

The Cuarrman. You think then that internal security is safe- 
guarded by local laws? 

Mr. Murrny. Yes. sir. 


TRAVEL ABROAD BY COMMUNIST CITIZENS OF FRIENDLY COUNTRIES 


The Cuarrman. Does the executive branch believe it is as danger- 
ous for Communist citizens of friendly countries to travel abroad as 
it is for United States Communists to travel abroad? If so, has the 
Department urged other countries to establish passport controls like 
ours / 

Mr. Murpuy. Each country of course models its procedures accord- 
ing to what it considers its national interests, and I think that this is a 
subject of concern to certainly many friendly countries, and we of 
course are keenly aware of the restrictions placed on travel by Com- 
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munist countries, so that the principle is applied in varying degrees 
depending on the national situation. 

The Cuatrman. I know my colleagues have many questions they 
would like to ask. Mr. Fulbright, have you any questions? 


PROVISIONS OF 8. 2770 


Senator Futsrientr. Yes, Mr. Chairman. 

Mr. Secretary, are you familiar with S. 2770? 

Mr. Murrny. Yes, sir; probably not as thoroughly familiar with 
it as you are, Senator, but I have read the bill. 

Senator Fursricur. For purposes of illustration, do you think 
S. 2770 would be useful to you in the absence of any other legislation? 

Mr. Moreuy. Well, sir, we have not felt so. 

Frankly, after a study of your bill and some of the others we came to 
the conclusion that from our point of view the text of the measures 
set up by the executive branch would serve our purposes better. 

Senator Futsricut. But I did not ask youthat. I asked you whether 
in the absence of any other legis!ation it would serve any purpose. I 
did not say which is the better bill. 

Mr. Murruy. I beg your pardon, I misunderstood your question. 
Certainly, the answer is “Yes.” 

Senator Futpricutr. Would it be useful ? 

Mr. Murpuy. Yes; most certainly. 


PROVISIONS IN 8. 2770 DEALING WITH COMMUNISTS 


Senator Futpricut. Section (b) (7) relates to the matter you took 
most of your time on which is oo by the Communists. Do you 
think that (b), line 20, page 3, of this bill meets the aspect of issuing 
passports to Communists ? 

Mr. Murruy. I think it would be a most useful provision, Senator; 
yes, sir. 

Senator Futsrieut. Then is it fair to say that if we do not approve 
of your bill S. 2770 would be of use to you? 

Mr. Murrny. Very definitely ; yes. 


DIFFERENCES BETWEEN S. 4110 AND 8. 2770 


Senator Futsrient. The real difference between your position and 
certainly mine occurs under these very 2 sections you referred to in 
S. 4110, (2) and (3) under 6. 


BEERS PASSPORT CASE 


Those sections are extremely vague. What reason do we have to 
believe that that vagueness would not continue, as in the case of the 
young student in India, where apparently you objected to his not 
shaving and restricted his passport? That seems to illustrate the 
kind of thing you would do under (2) and (3) of 6. 

Mr. Moreuy. That is certainly not our interpretation of it. 

Senator Futsricut. What is your interpretation ? 

Mr. Mourruy. I do not know the exact facts of the case you men- 
tioned, but I cannot conceive of a ground of refusal relating to the 
personal habits of the individual. 
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Senator Futsricut. Are your associates familiar with the case in- 
volving a young man named Beers in India? 

Mr. Murrny. Mr. O’Connor can speak to it. 

Mr. O'Connor. Very briefly, I think I can give you the facts on that 
case. The student in question was in trouble and under threat of 
arrest from the authorities in at least two different counties or prov- 
inces of India, and the Government of India indicated to us their . 
unhappiness at his being there. For that reason, his passport was t! 
restricted to return to the United States. 

Senator Futsrient. According to the Daily News of July 9, 1958, 
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Mr. Boyer and the State Department agreed on one major point. Beers i 
did not look like the average American tourist, and he certainly did a 
not act like one. In all respects, his personal appearance was described n 
as disreputable and his action as eccentric. Cc 

Accepting that as true—and I do not mean to approve of his ec- h 


centricity—it seems to be a very poor reason to lift his passport. 
Mr. Murpny. There is no valid ground for such refusal and I feel 


reasonably confident, not having examined that case, that that was : 
not the ground on which the action was taken. As you will note, a 
Senator, we refer to the fact that we issued last year 580,000 passports. q 
Those citizens represented various degrees of dress and habit and all 
the rest of it. Those features were never considered in the issuance n 
of those passports. 0 
Senator Futsricut. How many passports have you lifted after they 
were granted ? a 
Mr. Murrny. Very, very few, a very small number. I will be glad Ps 
to provide the exact figure. 
(The information referred to is as follows :) t] 
Number of outstanding passports revoked or limited for return to the United 
States by the Department of State during the calendar year 1957_______- 343 C 
(1) Communist cases (sec. 51.135 of Regulations) _-____...-__--_-----. 31 y 
(2) Persons determined to be mentally ill......-..-...--.__________ 89 
(3) Destitute persons repatriated at Government or third-party expense. 199 
(4) Illegal activities or activities prejudicial to the orderly conduct 
ie URN sn la a insti cin bekialtien sei; 57 
I rn TOT cer cect nb eases me cn nencasaee 8 Cc 
(6) Persons under court restraining orderd..............<.............. 9 t] 
PO saints cilia shies eiaiaitig a encisiegeeneinasinieamatasinaaiaiaainpaaa sats te 343 
a 
POSSIBLE ABUSE BY STATE DEPARTMENT IN PASSPORT ISSUANCE au 
h 
Senator Futsricur. I simply do believe that this is the way to try 0 
to make our citizens conform or to behave. It seems to me that it is g 
a dangerous power to give you. The very sections that you mentioned 
don’t necessarily have any relation to communism. We all have Sl 
different views about what does or does not promote our foreign d: 
policy. 
T am not sure that we have the confidence that the State Department 
won’t abuse it. Under the language of those sections, for example, Ww 
I can imagine a number of things that might be deplored. I do not 
believe those sections of S. 4110 ought to be the reason for lifting or cs 
not granting passports. It seems to me you are seeking perhaps a ve 


legitimate thing but I do not think passport legislation should be 
used for that purpose. 
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Mr. Murpny. I think you are putting your finger on the nub of the 
issue. We feel that we should, and in the past of course through 
generations we have assumed that we had it. Now in the light of the 
very recent Supreme Court decision we are told we do not, but 
throughout the generations it has been exercised on that basis in the 
belief that the Secret ary of State possessed it. 

Senator Fursrigut. You consider the fact that a man is under 
threat of arrest is sufficient grounds for denial of a passport ? 

Mr. Murrny. Not nec essarily, Senator. 

I think that would depend on the nature of his record. What we are 
interested in here and the point that we are making is the question of 
a danger to our national security. Now if that is not involved, the 
mere fact that he may be subject to the risk of an arrest on some 
count or other would ‘be perhaps quite immaterial. We are talking 
here about a narrow issue of the national security. 

Senator Futsricur. I do not find myself in disagreement with your 
general statements that we all want to protect our country from ‘sub- 
version and from traitors. The real question here is the appropri- 
ateness of your remedy for achieving this purpose. That is the only 
question as I see it. 

Mr. Murrpnuy. The question of method and the suggested text is the 
method that has come out of the best thinking that we are capable 
of now, but it may be better. 

Senator Futsricut. The basis of those two sections which, as far 
as I can see it, is the principal difference between your bill and the 
other bills, is the major thing at issue, wouldn’t you agree? 

Mr. Murrny. We appreciate that there are two point of view on 
this. 

Senator Futsricut. I believe we do not differ on the question of 
Communists and people affiliated with them. But when we go be- 
yond that, we have real difficulty. 


AID TO COMMUNISTS BY INNOCENT PERSONS ABROAD 


On page 2 of your statement you refer to travel abroad by inno- 
cents who help the international Communist movement. How would 
the executive branch bill prevent innocent persons from going abroad ? 

Mr. Mourruy. Talking about innocent in political terms. Perhaps 
a member of an association which we know is engaged in subversive 
activities could enlist the sympathy and the interest of a perfectly 
honorable citizen who would become unwittingly an instrumentality 
of that action, whether that be an educational group, a scientific 
group, or another element. 

Senator Fursricur. He is innocent, as you say, but you will pre- 
sume to judge that regardless of his purposes or intentions, he is 
dangerous ? 

Mr. Murrny. If there is adequate evidence, yes, sir, in our opinion. 

Senator Futsricutr. That would be a very difficult thing to judge, 
wouldn’t it? 

Mr. Mureny. It would be, and I am sure that the number of those 

cases would be perhaps small, but on the other hand, they may be 
very important. 





32 PASSPORT LEGISLATION 


URGENCY OF PASSPORT LEGISLATION 


Senator Fursricut. If the number would be really small, what 
danger : there that requires you to come up here with this great 
urgency 

f it is small, say, 2 or 3 people, do you think that would endanger 
our security ? 

Mr. Murreuy. I am not talking about 2 or 3 people. I am sure 
it would be many more. 

Senator Futsricut. Even under the unlimited authority you pre- 
sumed you had until the Supreme Court decision you have denied 
only eight passports. 

_Now, under your proposed perp legislation you might pos- 
sibly deny 2 or 3. Do you think that is an urgent and terrible 
danger to our security ? 


NECESSITY OF DENYING PASSPORTS TO COMMUNISTS 


Mr. Mourrny. Senator, since that Supreme Court decision, a num- 
ber of cases are coming up in increasing volume, I think about 70, 
since the decision. 

Senator Futsrient. But they are Communists. Now you are shift- 


ing. 
The don’t fall into this innocent category. We are not arguing 
now shout the Communists. 

We all agree that we are all against a real out-and-out Communist. 
We are in this difficult “innocent” area which you say is important. I 
don’t see how you are going to apply discretion without getting into 
arbitrary action. 

Furthermore, if there will be so few cases, I don’t see where there 
would be a great danger. 

Since the danger is so little, why would you want to insist upon 
authority that many of us are very reluctant to give you? 

If you don’t get your bill in the time you wish, I can almost assure 
you it will be because of these provisions which you are insisting on. 

Mr. Murpuy. Admittedly the innocent element would be a sup- 
plementary reason. The primary one is the activist, shall we say, 
the informed members of the party or associates with the party. 

The other would be a supplemental reason. The borderline cases, 
it is agreed, would be much more difficult to interpret, but again, we 
feel a discretionary power there in certain instances would be very 
important. 

Senator Fu.srieut. But, it is your discretion that makes us fear- 
ful. That is what we are worrying about. 


DISCRETIONARY POWERS BALANCED BY COURT REVIEW IN 8, 4110 


Mr. Mureny. Mind you, Senator, it is always subject to court 
review. 

Senator Fuusricut. As I understand your bill, court review is 
rather limited. 

Mr. Mourrpuy. I mean, where there is an abuse of the discretion, the 
court has the power. 

Senator Futsrieut. As I understand it, you seek to have legisla- 
tion which would make it very difficult to upset your findings. 
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Mr. Murreny. As the matter now stands, we have no right to exer- 
cise discretion at all. 

Senator Futsrient. Under the Supreme Court decision ? 

Mr. Murrny. Under the Supreme Court decision. 

Senator Futsriecut. Prior to this decision you did exercise 
discretion ¢ 

Mr. Murruy. We exercised it; yes, sir. 

Senator Futsricut. Does S. 4110 say that assistance to the Com- 
munist movement must be knowing assistance? If so, how do you 
reconcile it with these innocents ? 

Mr. Morreny. That is why we put that explanatory wording in it. 
He may lend himself unwittingly to a situation which we would con- 
sider to be in the nature of a conspiracy which would be dangerous to 
our national security. 

Senator Fu.sricur. This is a very difficult thing. I am bothered 
at the moment, for example, about the policies of our Government 
which have brought us into this terrible situation in the Middle East. 

I suppose you would think from the point of view of the State 
Department that I hinder our Government if I criticize the policies 
that led up to this, wouldn’t you? If I was not a Senator, I imagine 
I might be guilty and have my passport lifted. You probably 
wouldn’t lift my passport ? 

Mr. Mourpeny. I certainly think that is not our interpretation or 
intention. 

Senator Futgricut. It would be subject to that interpretation. 

Mr. Murruy. This is in no sense intended to place a gag rule on 
any American citizen regardless of his status or position when it 
comes to criticism of our foreign policy. 


WEAKNESS OF 8. 4110 IS DISCRETIONARY POWER 


Senator Futsricur. Unfortunately, that language, “seriously im- 
pair the conduct,” certainly is subject to that interpretation. 

I think you ought to give up that language. I think that language 
is the very weakness of your bill. 

I would certainly suggest that if you want a bill, you had better 
limit it a little more and then maybe we can argue about these other 
extensions at some later date. 

Mr. Murreuy. We certainly appreciate your advice. 

Senator Futsricut. That is my view. I am not going to vote for 
those provisions. I respectfully suggest a simplified bill, introduced 
last year, which might serve a valuable and important part of your 
business without getting involved in these other controversies. Those 
controversies could be subject to later examination. 

Are you authorized to accept or reject any suggested changes in your 
bill in the course of these hearings on behalf of the executive branch ? 

Mr. Murreuy. What I would like to say is we will take fully into 
consideration every advice that we have from you and the other mem- 
bers of the committee, and we shall certainly review the text in the 
light of those recommendations. 

Senator Funsrieut. I think these cases which have been question- 
able in the past would come under those provisions. That is another 
reason why I would certainly recommend that as a representative of 
the executive, you consider at this juncture, a bill which would do 
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full justice to the Communists and that we pursue the other provi- 
sions at a later time. 

We have very little time left, as you well know. 

Mr. Mourruy. I appreciate that. 

Senator Fursricnt. We have a crowded schedule. This is not a 
very appropriate time for a hearing on a new bill. 

Mr. Murrny. Mr. Chairman, I would like to thank the Senator 
end assure him that we will give very urgent consideration to his 
recommendations. 

The Cuairman. Senator Wiley, have you any questions? 

Senator Wizey. I want to apologize to the committee for being 
late, but it does appear that we have three committee hearings at 
the same time and we can only be at one place. 

I haven’t a great many questions. I will say that I will be very 
happly to read this statement of Mr. Murphy’s. 


POWER OF PRESIDENT TO RESTRICT PASSPORT ISSUANCE 


Just to get your philosophy in a nutshell, if I may, is there any 
doubt in your mind that the fe provides that in times of an emer- 
gency the President can restrict the issuance of a passport ? 

Mr. Murrny. That has been our position, as you know, Senator, 
right along. Whether that will be possible in the light of the Supreme 
Court’s decision in the absence of additional statutory authority is 
the issue that faces us now, and we feel there is a doubt, and that is 
why we are asking for this additional legislation. 

Teaabte Wirey. You have anticipated my next question. Is it 
your position that there has been a formal declaration of a national 
emergency at this time? 

Mr. Murpny. Yes, Senator, arising out of the Korean conflict. 

Senator Witry. When was that issued ? 

Mr. Murpny. In 1950. 

Senator Witey. Was that matter argued before the Supreme Court ? 

Mr. Murrny. Could I ask Mr. Becker to answer that, my legal 
adviser ? 

Mr. Becker. It was one of the issues argued in the case, because as 
a matter of fact, that state of emergency is the basis on which by law 
one is required to have a passport before leaving or entering the 
country at this time, and that issue was discussed at great length in 
the Supreme Court. 

Part of the objection on the part of the dissent is that the majority, 
by their approach and how they wrote their decision, did not give 
sufficient effect to that state of emergency, and even more than that 
failed to recognize that an emergency under present-day conditions 
is practically the ww of war. , 

a Wury. Have you moved for rehearing ? 

Mr. Becker. The Solicitor General did not move for rehearing, no, 
Senator. 

Senator Witey. Does the decision flatly say that when and if a 
legal emergency has been declared anyone has a right to a passport ? 

Mr. Becker. No, Senator. The exact facts of the case were these. 
The applicants for a passport there had refused to give an affidavit 
as to whether or not they had been Communists, and the Secretary 


stopped the proceedings at that point. 
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There was no final decision made in the cases that a passport should 
be refused, because the applicant was unprepared to go forward and 
give the affidavit as to the facts. 

Under those circumstances, the Supreme Court held that this was 
invalid action on the part of the Secretary, because in the absence 
of statutory authority, he was not authorized to inquire into the 
facts of communism which they regarded as the man’s beliefs, and 
in spite of the argument the membership in the Communist Party 
or assistance to the Communist Party had serious implications for our 
security. 

That argument was not recognized by the Court. 

Senator Wirey. In relation to that very matter, I think it is the 
consensus of the committee that in this period of real economic and 
political challenge, we ought to be able to get legislation here that 
can operate. 

It seems to me that there should be a provision definite and clear 
which the Supreme Court could so interpret that if and when appro- 
priate declaration is made of an emergency in this pushbutton age, 
the Government can act without holding extensive hearings. 

We are talking now not about the days of Geor ge Washington. We 
are talking about present-day affairs, and that is why I asked that 
question. 

Now, does the Supreme Court decision give you discretion, if it 
appears definitely not in the interests of the Government, to deny a 
passport ? 

Mr. Brecxer. The Supreme Court decision does not pass on anything 
beyond the specific issue there that we did not have the power to re- 
quire a non-Communist affidavit on the part of an applicant. 

It does not give us any guidance as to where we go from there, nor 
does it indicate what the Court would say in the event that Congress 
gave the authority. 

There would then be presented a constitutional issue as to whether 
given that grant of authority, we could act in our discretion under 
that grant of author ity. 

Senator Wier. Then, because of that indefiniteness, the request 

was made for the bill that was introduced by Senator Green. Is that 
right ? 

Mr. Becxer. Precisely, Senator. 


COURT REVIEW PROVISION IN 8. 4110 


Senator Wier. Now, one other question: Does the bill provide that 
if, in the judgment of the Secretary, the issuance of a passport is in- 
advisable, a hearing would then be had and on the evidence there de- 
duced, his judgment would be final ? 

Mr. Becker. His judgment is not final, Senator. That judgment 
of his is subject to review. 

I may say in response to the earlier part of your question in title ITI 
of the bill, which begins on page 8, there is a hearing board procedure 
set up under which one whose passport has been denied is entitled 
to a hearing, and we think that it gives him the protection of due 
process. 
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Then, if there is a final decision, that the passport is refused, he is 
entitled to appeal to the courts and provision is made in the bill for 
that appeal. 

Senator Wixey. That is all. . 

The Cuairman. Senator Sparkman, have you any questions ? 


ORGANIZATION OF PASSPORT DIVISION 


Senator SparkMAN. Yes,a very few, Mr. Chairman. 

Who exercises peo discretion ? 

Mr. BecxEr. Ultimately the Secretary, Senator. 

Senator SparKMAN. Who on the working level ? 

Is that Miss Knight’s job? 

Mr. Becker. Miss Knight’s organization makes the initial deter- 
mination. In many cases if they have a question of law they will 
refer it to me or to my Office. 

The policy matters are referred to Mr. O’Connor, here, who is the 
Chief of the Bureau of Security and Consular Affairs. 

Senator Sparkman. If it were not for this declaration of emergency, 
would it be necessary to have passports at all ? 

Mr. Becker. No, it would not, Senator. 

Senator SparkMaAN. Have there been periods when American citi- 
zens did travel freely abroad without passports ¢ 

Mr. Brecker. Yes, there have been very substantial periods. As I 
recall it, the first of the provisions requiring a passport to leave the 
country was in 1918, in connection with the First World War. 


PASSPORT CONTROLS OF OTHER GOVERNMENTS 


Senator Sparkman. What is the practice of other democratic gov- 
ernments with reference to passport control ? 

Mr. Becker. I am not fully informed on that, Senator. From my 
own experience, I know that certain controls are imposed by the British, 
but oe not familiar with the general worldwide practice in that 
regard. 

Senator Sparkman. How would the controls asked for in this legis- 
tion compare with the controls imposed by the Soviet Government on 
its citizens, for instance ? 

Mr. BEcxer. I think it has differed in kind, in innumerable respects. 
In the first place, we recognize, except for extremely limited categories 
of citizens, the right of a citizen to travel. 

On the contrary, the Soviet regard whether you can travel at all as 
a matter of grace. 

I think they apply what amounts to a passport system within their 
own country. If you apply for a passport there and wish to leave the 
country, it is purely a matter of grace as to whether you go out, and 
our experience is that you go out only if it is something that they feel 
will assist the state. 

You have no right to go for travel or business or anything of your 
own, and if that is denied, there is not the type of a review or court 
review of that decision in the Soviet Union as we have here. 
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DISCRETIONARY POWERS OF DEPARTMENT TO RESTRICT PASSPORTS 


Senator Sparkman. Senator Fulbright brought up, I think, a very 
pertinent question and that is the one that has to do with restrictions 
against persons whose conduct would seriously impair our foreign 
relations. 

I am not sure that I am clear on just what conduct of Americans 
traveling abroad would seriously impair our foreign relations. 

Could you give us an example? 

Mr. Becker. Yes; I would like to give you an example of the phil- 
age re that underlay the draftsmanship of this provision. 

recognize as both you and Senator Fulbright have pointed out 
that it is a rather broad provision, but at the same time, the 
protection of our foreign policy interests is also rather broad, and we 
were hesitant at limiting the discretion in that area. 

Now, the type of examples that we had in mind were where we 
have information that an American citizen is proceeding abroad to 
assassinate a head of state, that is not a violation of the laws of the 
United States, and in many circumstances, it could have very serious 
repercussions on our foreign policy. 

Senator Sparkman. Of course, I think all of us would go along 
with you on that kind of a case. Have we ever had a case like that? 

Mr. Becker. But the other point I wanted to make was that ad- 
mitted that this is a broad authority, and that, like any authority 
which is discretionary, it is capable of abuse, I think it 1s most sig- 
nificant to point out that the cases where we have had denials and 
where we have really been disputed in the courts, have been confined 
to the Communist cases. 

I merely say that our exercise of this power in the past has been a 
responsible exercise of the power, and that we have not committed 
the abuse, because had we done so, there would have been some evi- 
dence of it, and there is not. 

Senator SparKkMAN. Let me ask this question: Do you make a dis- 
tinction between issuance of a passport and the lifting of a passport? 

Mr. Becker. A passport is taken up basically for the same reasons. 
that a passport is not issued. 


JUDGE CLARK CASE 


Senator Sparkman. I am thinking, for instance, of the lifting 
of the passport of Judge Clark. What was he doing that was inimical 
to our foreign relations ? 

I realize that is water over the dam, but I just happened to think of 
that as being a case in which a passport was actually lifted. 

Mr. Murrpny. As I remember the case, Senator, Judge Clark had 
been an employee of the Government. 

Senator SparKkMAN. That is true, at the Nuremberg trials. 

Mr. Murpuy. At the Nuremberg trials and then he was appointed 
judge of the American court as you will remember. 

In that capacity, he had a special passport, and he proposed at that 
time to engage in activity which was considered by our High Com- 
missioner in Germany as detrimental to our interests at that time, 
and the thought was to prevent his travel on this special passport. 
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He occupied a special official position and was, we felt, taking ad- a 
vantage of that very special case. fi 
Senate SparKMAN. In other words, Judge Clark had a special pass- f 
port ¢ 
It arees would not have occurred if he had had a regular pass- T 
port YW 
Mr. Morruy. That is correct; yes. 
Senator Sparkman. I am not too clear on the facts, but isn’t it a 
true no the court required the State Department to reissue this pass- 
port 
Mr. Morpny. Yes; later on he was issued a passport, as I remem- : 
ber it; and did travel abroad. 
Senator SparkMAN. But was not the question of the correctness of a 
the State Department in lifting his passport involved ? . 
Mr. Morpny. Of course, as I remember it, and it was quite a while St 
ago, he refused to release the passport. He went down to the Canary 
Islands. a 
Senator Sparkman. I think it was taken away from him in Portugal 
or Spain. 
Mr. Mourruy. He went down to the Canary Islands and our consul 
asked him to return his passport and as I remember it, he refused. 
Senator Sparkman. I know, but I think he was arrested, and it was 
taken away from him. v 
Mr. Morrny. It was stamped, I think, valid for return to the S 
United States. 
Senator SparKMAN. Yes. ' S 
Mr. Mourrny. That is correct, and then he had a hearing in the s 
Department afterward. s 
d 
STUDENTS VISITING RED CHINA CASE t 
fi 
Senator Sparkman. Now let me move on a little further. I am f 


simply seeking an interpretation of this being inimical to the foreign 
relations of the United States. t 
What about the students who attended a meeting somewhere, was it 


0 
in Moscow ? 

Senator Futsrieut. The Youth Festival. d 

Senator Sparkman. And then went on to China, I think. Their b 
passports were lifted, were they not? 

Was that because we refused to allow travel in Communist China? 

Mr. Becxer. They had violated a restriction that was contained ‘ 
in their passport which is a criminal offense under our statutes. : 

Senator SparKMaN. All right. Now, are they eligible to get pass- : 
ports again, or would they be refused if they should apply, by reason < 


of having violated that restriction ? 

Mr. Becxrr. Those cases are all pending. There hasn’t been a deci- 
sion in any of those cases as yet. 

Mr. Murpny. I might say also as a matter of broader policy that in 
those cases our thought was to avoid penalties inasmuch as we could t 
and try to persuade them that this type of violation was wrong. 

They were young people, and we had no desire to penalize them. 

Senator SparKMAN. I want you to know that I have no sympathy 
for what they did. I think they did a foolish thing and I was not 
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asking the question in defense of their actions at all, but I am trying to 
find out just what might be included in this term, “inimical to our 
foreign relations.” 

Mr. Murpuy. Mr. Chairman, I would beg to be excused if I may. 
The Secretary of State has just asked me to report back to the Depart- 
ment and to leave for Beirut this afternoon. 

The CuarrMan. I understand that this important matter calls you 
away and you may be excused, but there are two things I request. 

One is that you designate your assistant here to represent you in 
your absence and, in the second place, that you come before us when 
you return. 

Senator Morse. Mr. Chairman, I speak of a procedural matter 
at the moment. I think it is of the utmost importance that our 
Secretary go to Beirut. I wouldn’t interfere with it. The crisis is 
so serious that he should go. 

Mr. Chairman, I have many, many questions to ask this witness 
and I do not propose to ask the questions of any subordinate. 

The Cuatrman. You don’t have to. 


FUTURE PASSPORT LEGISLATION HEARINGS 


Senator Morsg. I just want to make my position clear. And that 
when he or the Secretary can be made available to this committee 
sometime in the future, I shall ask him the questions. 

In the meantime, I shall answer Mr. Murphy on the floor of the 
Senate, because I do not think that this very, in my opinion, unsound 
statement that he has made on point after point before this committee 
should go unanswered until he gets back from Lebanon. I shall 
discuss the due process issue which he mentioned, and I shall discuss 
the Magna Carta issue which he mentioned. I want to say my con- 
fidence in the Supreme Court is such that they have as great respect 
for the Magna Carta as the United States State Department. 

But I do think the Secretary ought to go. Let me make clear 
to the chairman, I do not intend to ask any questions of any sub- 
ordinate appointed to represent him before this committee. 

The Cuarrman. Any member of this committee has the right to 
defer his questions. I understand that Mr. Murphy will come back 
before us when he is free to do so. 

In the meantime, you may ask other questions of his aid here. 

Mr. Murpuy. I would like to apologize to the Senator because this 
is no wish of mine to leave. 

This is totally unexpected, and I shall be delighted to return as soon 
as possible, and, if I may, even have a personal discussion with the 
Senator about this thing. 

Senator Morse. I always find him very pleasant. 

Senator Lancer. Mr. Chairman, before Mr. Murphy leaves, I 
should like to make a request, if I might. 

I am interested in finding out how many passports were denied in 
the last 10 years and what were the reasons. 

Will you furnish the committee with such a list ? 

Mr. Murrny. With pleasure, Senator. We have provided it for 
1 year, but we will be very glad to go through the years as far as 
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you wish, and if 10 years is it, we will be glad to give you that 
information. 
I think it is in about the same proportion. 
Senator Lancer. And also the reasons why the passports were Ww 
denied. st 
Mr. Murpuy. Yes, sir. 
Senator Fu.sricur. Mr. Chairman, if I may, I would like that to p' 
include those passports which have been lifted as well as denied. Pp 
Mr. Murrny. Very well, the number is not a large one, and I think 
the proportion would be about what was stated for 1957, but we will m 


give you that exact and precise information. 
(The information referred to is as follows :) 


DENIALS AND REVOCATIONS OF PASSPORTS Pp 

The request for the number of passport denials and revocations during the ay 
past 10 years and the reasons for such action unfortunately cannot be complied ru 
with for the years 1948 through 1954 because the Department has no statistics th 


for that period of the nature requested. 
It will be recalled, however, that in reply to a similar question raised by this 





committee during hearings held in April 1957, the Department furnished sta- lis 
tistics which were available for the calendar years 1955 and 1956. The numbers tic 
and reasons for passport refusals during those 2 years, as supplied by the Depart- d 
ment, are found at pages 38-40 of the printed record of this committee’s hearings e 
on April 2 and 11, 1957, on Department of State passport policies. pa 
The following statistics for the calendar year 1957 are furnished with regard 
to the denial and revocation of passports and the limitation of passports for re 
return to the United States: ag 
Jan. 1 to Dec. $1, 1957 fa 
(1) Applications denied because applicants stated intention to visit only ws 
a geographic area for which passports were not valid, i. e., Albania, | 
Bulgaria, Hungary, or those portions of China, Korea, and Vietnam yo 
I, NINN i a i teresa oo mt 28 qu 
(2) Applications denied on citizenship grounds______--_-------------_ 679 
Ce) Somes Geen Ce eee Peo ae ks bg ec dade 32 
(4) Persons determined to be mentally ill_____----__--___-_-_-__--_~- 42 
(5) Destitute persons repatriated at family or Government expense_____~ 199 
(6) Habitual criminals (long criminal records and recent offenses) _—__~ 0 
(7) Persons whose activities were deemed illegal or prejudicial to the : 
orderiy conduct of foreign téiations.... 6.26002. <.........-.. 61 Iv 
(8) Fraudulent applications (i. e., false claims of citizenship by persons 7 
of the Chinese race in the United States) _..---_-_______-______- 19 5 
I a Es ce ciedbitemnbahinticnebition 8 int 
(10) Persons under court restraining orders__..........._..____________ 9 ] 
NING bisa kcsa Bectiinitactidaieteaaiecde ge 1, 07 ian 
The CuarrmMan. Do the members of the committee who are here wish un 
= proceed with Mr. Becker, the Legal Adviser of the Department of I 
tate? 
. B : ; ro 
Senator Smiru. I have a few questions, I believe, Mr. O’Connor, or om 
Mr. Becker might answer for the record, so I suggest we go ahead. vd 
The Cuarrman. Give your name and position, please. I 
Mr. Becker. My name is Loftus Becker, the Legal Adviser to the age 
Department of State. apy 


Mr. O'Connor. My name is Roderic O’Connor. tog 
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PASSPORT ISSUANCE PROCEDURE 


Senator Smrru. Mr. O’Connor, you can probably answer this: I 
would just as soon get the record straight and get my own thinking 
straight on how this matter would work. 

Assuming the proposed law introduced by Senator Green was 
passed, how would you work out the question of applications for a 
passport ? , 

Suppose I wanted a passport and there was some question about 
me, how long would it take ? 

Mr. Murphy said 580,000 passports were issued last year. 

What is your procedure? Do you have a blacklist of suspected 
people that you check up on, on a passport application 

Mr. O’Connor. Yes, sir. May I point out first of all that the 
average time in which we process applications for passports today 
runs about 4 days, and that time did not materially increase during 
the latest summer rush, so 4 days is about our standard. 

We have about 20 million cards that form, as you suggest, a check- 
list containing derogatory information against which these applica- 
tions are checked and in those relatively few cases in which there is 
derogatory information, they are passed on to an examiner in the 
passport office that goes into the matter. 

If the information indicates something of a subversive nature, it is 
referred to what we call a national agency check, that is the security 
agencies of our Government are checked, and if the case is deemed to 
fall under any of the regulations, it then receives a tentative denial 
with the regular process of hearing and appeal. 

Senator Smiru. That, of course, would take longer than the 4 days 
you are talking about. But in the normal case, where there isn’t any 
question raised and no blacklist, a passport is issued in about 4 days? 

Mr. O’Connor. That is right. 


PASSPORT ISSUANCE CHANGES SINCE SUPREME COURT DECISION 


Senator Smiru. Now, I have three more technical questions which 
I will ask. 

What changes in policies and procedures has the Department put 
into effect as a result of the recent Supreme Court passport decision ? 

Mr. O’Connor. As a result of the recent Supreme Court decision, 
we have not been able to process for the purpose of holding up any 
passports with information available that the applicant would fall 
under the so-called Communist part of our regulations. 

If he fell under some other portions of the regulations we would 
process him as we have in the past, but if he falls under the Communist 

art of the regulations, we must go ahead as though that information 
aid not exist. 

In fact, we have alerted the responsible intelligence and security 
agencies that a man as to which there is Communist information has 
applied for the passport, and we are in all likelihood going to have 
to grant that passport. * tT 
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That seems to be the minimum that we can do in this situation. 

Senator Samir. You want this legislation then to straighten that 
out ¢ 

Mr. O’Connor. That is right, Senator. 


ATTITUDE OF OTHER GOVERNMENTS TOWARD AMERICAN PASSPORT 


CONTROLS 
Senator Smrru. Now, another question : What is the typical attitude ; 
of foreign governments toward American passport controls? 
Suppose we were to eliminate all controls, would any government 


abroad protest ? 
Mr. O’Connor. We do have this problem which involves what we 
might term the integrity of the United States passport. 
For many years, the integrity of that passport in the sense of gov- 
ernments relying on the fact that it has been issued in a way to screen 
out undesirables, have not required visas. t 
If we should be in a position where we are no longer screening the 
applicants for passports, I think it is possible at least that some other 
governments may feel the passport had lost some of its reliability, b 
and presumably the result of that might be the application of visas, 
of the visa requirement. 


That, of course, is purely speculative and one can’t ever be sure what fi 
other governments will in fact do. @: 
Senator Smiru. The British visa regulations are pretty strict now, 
aren’t they ¢ ri 
Mr. O’Connor. On the whole, sir, in most of Europe, there is no ce 
requirement for a visa on the part of an American citizen holding an 
American passport. th 
There are requirements, of course, for visas in the Middie East, but, S 
of course, the absence of a visa requirement from a foreign govern- to 
ment greatly expedites the travel of American tourists. co 
CONSTITUTIONALITY TEST OF 8. 4110 IF ENACTED SO 


Senator Smiru. If the executive branch passport bill which we are 
discussing now were enacted, would the executive branch be willing to 
cooperate in having its constitutionality tested quickly ? 

Mr. O’Connor. I am sure that we would, sir. 


PROVISIONS OF SUBVERSIVE ACTIVITIES CONTROL ACT OF 1950 I 


Senator Smiru. When will the provisions of title 50, United States os 
Code, section 785, denying passports to members of Communist ha 
organizations become operative ? ha 

What organizations does the executive branch seek to have registered 
under the Internal Security Act ? det 

Mr. O'Connor. I take it, sir, that citation refers to the Subversive ‘ 
Control Act of 1950 and my recollection is that in 8 years no organiza- cor 
tion has been cited. } 

I know the appellate courts have twice turned cases down in which das 
the Government was seeking to cite the Communist Party under that . 
act. \ 

Senator Smrrn. My colleague, Senator Hickenlooper, had to leave. bee 


rr 


h 
it 
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He had a number of questions but he asked me if I would ask you two 
questions. 

The first question is: What is the difference between prohibiting cer- 
tain training of Communists in this country and “supporting Commu- 
nist ideologies to undermine our free system” ? 

Flow is the training policy related to this? 

Mr. O’Connor. Yes, sir, I am sure there are some differences. I 
would think that the spirit, however, of limitations in both areas 
would be the same. 

Senator Smiru. Our policy would probably be the same in both 
instances ? 

Mr. O’Connor. I would think that was reasonable, sir. 


CONSTITUTIONAL RIGHT TO TRAVEL ABROAD 


Senator Smirn. Then, a further question: What is the basis for 
the expression “Constitutional right to travel abroad”? What con- 
stitutional right is there to travel abroad ? 

Mr. O’Connor. I think, perhaps, Mr. Becker could answer that 
better than I. 

Mr. Brecker. That has never been accurately defined, Senator. 

There are references in the various briefs and arguments. You 
find references to a claim to the right to travel as was pointed out 
sarlier, in the Magna Carta. 

There is no specific provision in the Constitution that relates to a 
right to travel and I daresay, it would be included under the due pro- 
cess, rather the liberty provisions. 

There was no discussion in the recent Kent and Briehl cases as to 
the nature of the right, because at the outset of the argument in the 
Supreme Court, the Solicitor General stated that he did not propose 
to contest that there was a constitutional right to travel, and, therefore, 
conceded the point. The Court did not elaborate on that point. 

Senator Smirn. There never has been a decision, then, on that point, 
so far as you know? 

Mr. Becker. That is correct, sir. 

Senator Futsrient. Will the Senator yield ? 

Senator Smiru. Yes. 


EFFECTIVENESS OF SUBVERSIVE ACTIVITIES CONTROL ACT OF 1950 


Senator Fursrient. He didn’t quite finish a question I was in- 
terested in which I thought he might. 

You asked about the Subversive Activities Control Act of 1950 and 
had it come into effect and the witness didn’t complete that. Has it or 
has it not come intoeffect? If not, why not? 

Mr. Brecker. The act is in effect, but there has as yet been no final 
determination that an organization comes within the criteria thereof. 

Senator Futsrient. Why not? Why hasn’t the Communist Party 
come within it ? 

Mr. Becker. As pointed out, several efforts were forestalled by court 
decisions. 

Senator Futsrient. I don’t understand that. 

Mr. O’Connor. The case involving the Communist Party, sir, has 
been in litigation for 8 years. The Department of Justice has been 
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pressing the litigation and it is my understanding that it has not 
yet been finally decided. I think it has been to the Supreme Court 
twice. 

Senator Fu.srieut. Eight years, you say ¢ 

Mr. O’Connor. I understand that to be the case, sir. 

Senator Smiru. That isall I have, Mr. Chairman. 

Senator Humpurey. I wonder if the Senator would yield on a 
point? 

Senator Smirn. Iamthrough. LIyield. 

The Cuatrman. Mr. Humphrey, you have the floor. 


> — © ee et 


Try 


CONSTITUTIONAL RIGHT TO TRAVEL ABROAD 


Senator Humrpurey. Thank you, Mr. Chairman. I 
Did not the Solicitor General stipulate in his presentation to the 
Court that the right to travel was not even a point to be argued or a q 
point of controversy ? 
Mr. Brecker. That is correct. He did that at the outset of his oral 


er 1 
“‘waced Humrurey. How were you trying to fuss this up a moment q 
ago 


Mr. Becker. I did not intend to, Senator. L 
Senator Humpurey. I thought you did. I just wanted to get the 
oint. 
. Mr. Becker. No; I didn’t intend to. I intended to state that he, at 
the outset of his oral argument, conceded that there was a constitu- 
tional right to travel. And the only further comment I made was that 
because it had been conceded in the case, the Court did not discuss 
the nature of the right. 

Had he not conceded it, that would have been one of the issues of 
the case, and the Supreme Court would then have indicated what the 
nature of the right was, and probably whether or not it had any 
limitations. 

Senator Humrnrey. What kind of a reason isthat? Ifthe Solicitor 
General concedes as the attorney for the Government, the right to 
travel, there isn’t much need for any litigation, then, is there? 


aA 8S cof | A eet 


ae 


LIMITATION OF CONSTITUTIONAL FREEDOMS 


— fF, 


Mr. Becker. Senator, I would point out that there are constitu- 
tional freedoms that are also subject to limitations. 
Senator Humpnurey. Yes, sir. c 
Mr. Becker. For example, one of our fundamental freedoms is the 
right of free speech, but under the clear and present danger rule, and f 
under recognized principles of law, the Government has certain powers b 
to limit expressions which are not regarded as legitimate exercises of 
the right of free speech. e 
Senator Humpurey. I might add that those are very limited limi- 0 
tations. e 
Mr. Becker. That is correct. 
Senator Humenurey. Exceedingly limited. a 
Mr. Becker. That is correct, but all I meant to indicate was that I 
would assume that there would also be some limitations on the right to 
travel. The Court had no occasion to discuss those limitations. 
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INTERNATIONAL TRAVEL BY COMMUNIST SUPPORTERS 


Senator Humpurey. Mr. Becker, I would like to develop a little 
more the lines of reasoning which have been presented by the admin- 
istration. As I understand it, the President’s message on passports 
and the Secretary’s letter to the Vice President, and the administra- 
tion’s draft bill, which is before us, all state in rather similar terms 
the following syllogism : 

1. The international Communist movement seeks to harm the United 
States. 

2. The issuance of a passport to a supporter of that movement fa- 
cilitates travel abroad. 

3. It is, therefore, essential that the Government have power to deny 
passports to such people. 

Would you agree that that seems to be the syllogism, the logical se- 
quence of the argument ? 

Mr. Becker. I would agree. 

Senator Humrnrey. Now, if that is the case, would you please fill 
in the missing parts of the argument by answering the following two 
questions : 


DANGER TO UNITED STATES OF INTERNATIONAL TRAVEL BY COMMUNIST 
SUPPORTERS 


What is the evidence that travel abroad by supporters of communism 
harms the United States ? 

Mr. Becxer. The knowledge that we have, which I think is sup- 
ported by a number of reports by congressional committees, to the 
effect that one of the ways in which the international Communist con- 
spiracy operates is by travel and communication between its adherents 
and supporters, and that includes things beyond mere espionage as 
to which the case is very clear, but it also includes travel, and perhaps 
an excellent example of travel of that type is the fact that Mr. Fuchs 
went from the United Kingdom to Russia and gave them valuable 
information with respect to their whole atomic effort. 

Had they been able to stop him by a passport, it certainly would have 
dealt a serious blow to the international Communist movement. 

Senator Humpnrey. You feel that the evidence he had would not 
have been obtained by the Soviets other than by travel; is that right? 

Mr. Becker. Yes, I do, sir. 

Senator Humpurey. What evidence do you have that that is the 
case 

Mr. Becker. I am assured that the assistance that they received 
from his personal collaboration would have been impossible had he not 
been permitted to leave. 

Senator Humpnurey. All right; the second question is, What is the 
evidence that through such travel abroad, people are able to do things 
of harm to the United States which could not be done in any other way 
except travel abroad ? 

That follows up on what I was trying to indicate to you a moment 
ago. The Fuchs case is one that you have cited. 
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BURGESS-MAC’LAIN DEFECTION 


Mr. Becker. May I correct it? I presume that Fuchs went abroad. 
He was caught in England. I was thinking of MacLain and the other 
Englishman who did defect and go to the Soviet Union. 

enator Humpurey. They were diplomats, were they not? They 
were officials of the Government, were they not? Were they known 
as Communists ? 

Mr. Becker. There was some evidence to that effect. 

Senator Humpurey. Wait a moment, there was some evidence, but 
I want to know were they known as Communists and subversives? 

Mr. Becker. At the time I would say there was evidence to 
that effect. There was some criticism that it was not properly eval- 
uated. 

Senator Humpnurey. There is always evidence to many effects, 
but the evidence must be conclusive to arrive at a determination. Was 
there conclusive evidence—it was Burgess and MacLain, isn’t that 
correct—that these men were Communists ? 

Mr. Becker. I wouldn’t say there was conclusive evidence. 

Senator Humpurey. They had freedom of movement, didn’t they ? 

Mr. Becker. But there was evidence on which we might have acted 
to hold up the passport and I use the example of Fuchs to say had 
he attempted to get out and take that information to them or where 
there was some American scientists knowledgeable in that area that 
we knew to be a Communist, we would try to hold up his passport. 


PROVISIONS OF INTERNAL SECURITY ACT OF 1950 


Senator Humrurey. As I understand it, one of the bills before us, 
S. 4137, does not in any way repeal the Internal Security Act of 1950. 
That is a matter which will be left for further discussion and for 
further consideration. Under the Internal Security Act of 1950, I 
believe, where a person has been branded a subversive by the Subver- 
sive Control Board or is a member of the Communist Party, a passport 
need not be issued. 

Mr. Becker. As has been earlier pointed out, however, Senator, 
the substantive purpose of that act has not been able to have been ac- 
complished up to this point. 

Senator Humpnrey. Why is that? This is supposed to be a good 
law. Why hasn't it been able to do its duty, do what it was de- 
signed to do? 

Mr. Brecker. Because it has been tied up in litigation. 

Senator Humpurey. A man has a right to due process of law. You 
wouldn’t want to deny that right; would you? 

Mr. Becker. That is correct. 

Senator Humpurey. So what you are saying now is that because 
the Subversive Activities Control Act of 1950 has been delayed by 
litigation, that you will bypass that litigation, you will bypass the due 
process of law which is guaranteed under the fifth amendment and 
you will proceed forthwith with an administrative action to deny 
popes which you couldn’t deny under legal processes under exist- 
ing law. 

Mr. Becker. No, I don’t recognize that, Senator. It is my posi- 
tion that this Government should operate as a government, and it 


PASSPORT LEGISLATION 47 


should use whatever powers it has to forestall the international Com- 
munist movement, and that the denial of a passport, although an ad- 
ministrative action, is subject to review in the courts and, therefore, 
there is no deprival of due process of law. 

We do feel this method will be more expeditious and will be less 
likely to be forestalled by litigation, although the courts in that case, 
too, will see that any constitutional rights of the individual are pro- 
tected. 

Senator Humpurey. May I just say most respectfully that we do 
have a law on the statute book already which relates to the denial of 
passports that is presently under litigation, that is presently being 
tested in the courts; is that correct? I mean the registration aspects 
of the law. 

Mr. Brecker. The registration aspects are. 

Senator Humpurey. This relates to whether or not the passport 
denial is valid. 

Mr. Brecker. Yes, but I have already indicated we do not think 
that is 

Senator Humpurey. Since that is currently blocked by the due 
process of law features of our constitutional systems, you say we 
ought to pass another law and not wait for the legal process to exact 
their purposes. 

Mr. Becker. Senator, as a lawyer, I must confess that there are 
many things other than due process of law that lead to the dragging 
out of litigation. 

Senator Humpnrey. Yes. What you are saying is that the Jus- 
tice Department is negligent in its prosecutions ? 

Mr. Becker. No, 1 am not. I am saying that the other side is ap- 
parently using some very good delaying tactics. 

Senator Humrurey. Well, what is the matter with our side, speak- 
ing of the Government? The Government has as many attorneys 
available as any private litigant. 

I cannot believe, sir, and I cannot accept the fact that our Govern- 
ment is being denied an opportunity to proceed forthwith, because 
of the uncanny ability of private litigants. 

The United States has at its disposal millions of dollars for the 

urposes of lawyers and legal services. If we can’t obtain competent 
egal services to properly prosecute a case, then we had better look 
into the Department of Justice to find out why. 





PROPOSED AUTHORITY TO STATE DEPARTMENT TO DENY PASSPORTS 


Under the Anglo-American law system, a man’s freedom of move- 
ment may not be curtailed unless the police are able to persuade a 
jury or a judge that his activities fall within the category proscribed 
by law. 

In the passport bill presented by the Department, the Department 
proposes that it be given authority to prevent citizens from going 
abroad without any such presentation to a jury or judge. 

How does the Department justify such a departure from the estab- 
lished legal principles? 

Mr. Becker. I don’t think, Senator, it is a departure from estab- 
lished legal principles, if you will permit me to look in the Kent versus 
Dulles majority opinion, I think I can get the answer for you. 
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Senator Humeurey. Allright, sir. 

Mr. Becker. The Supreme Court said—I have the slip opinion in 
Kent versus Dulles and it is referring to the recognized categories 
where apparently the court had no difficulty with limitations on the 
issuance of passports. 

It gave two classes of cases, and I quote: 

Second, was the question whether the applicant was participating in illegal 
conduct, trying to escape the toils of the law, promoting passport frauds, or 
otherwise engaging in conduct which would violate the laws of the United States. 

They cite from their Moore on International Law, Hackworth and 
Hyde, and those are not cases where it was required that there be a 
decision of a court or a verdict of a jury. 

Senator Humrurey. I am very sorry but I was looking for some 
material relating to these bills and I would appreciate it if you would 
read that citation again. 

Mr. Becker. I am quoting from page 11 of the slip opinion in the 
Kent versus Dulles case, and the Court there is describing two permis- 
sible categories, the established categories which the Court appears to 
cs mae of cases where passports could be denied, and I quote as 

ollows: 


Second, was the question whether the applicant was participating in illegal 
conduct, trying to escape the toils of the law, promoting passport frauds, or 


otherwise engaging in conduct which would violate the laws of the United States. ] 
Now, it makes reference to various authorities on international law. , 
They are actually digests of what the practice had been, and the prac- 


tice in those cases was if a man was a fugitive from justice, and that 
would happen before that had been a verdict, or if it was felt he was 
engaging in illegal conduct and there was substantial evidence to that 


effect, the passport was denied, even though there had not been a deci- ‘ 
sion by a court or a verdict by a jury. 

Senator Humpurey. But that would be where a person was either 1 
under indictment or where he had been guilty of a felony. t 


Mr. Brecker. That is generally what is provided for in our bill. 
Senator Humpurey. No, it is not. Your bill goes much further 
than that. t 
Your bill applies to persons whose activities, determined on sub- 
stantial grounds, would c in violation of any law of the United States. 


Who determines whether or not those activities would be in violation ? : 
You have not gone through what we call due process of law. As 
my good friend and colleague in the Senate has said many times, the 
substance of law is frequently altered, or adulterated, or modified, or 2 
changed by the procedures of law. What I am afraid of here is that 
ou are talking about the protections of substance of law and you do so “ 
y modifying the legal procedures which are a part of those basic . 
Si gr of law, and, therefore, you change the substance of law. 
ow I understand denying passports to a person who is under indict- . 
ment or is guilty of a felony or guilty of a violation of other Federal ‘ 
statute. 
I think that we are not arguing about that. The staff has just a 
brought to my attention here the citation in Kent versus Dulles that 6 
you were reading. The first sentence says: f 
The grounds for refusal asserted here do not relate to citizenship or allegiance t] 
on the one hand or to criminal and unlawful conduct on the other. S 
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Mr. Becker. That is right. 

Senator Humpurey. Yet, so far as relevant here, those two are the 
only grounds which it could fairly be argued were adopted by Con- 
gress in light of prior administrative practice. 

Mr. Brcxer. That is right, and I say, Senator, that the prior ad- 
ministrative practice is not as limited as you indicate that it is. 

It includes cases of where people were not under indictment or had 
not been convicted. 


GROUNDS FOR DENYING PASSPORTS 


Senator Humrurey. It may not be a case where they are under in- 
dictment or had not been convicted, but where they are at least in a 
situation where prosecution may have been started or where they are 
under surveillance of a court. 

I believe that you will find very few examples of denial of people 
where you have no substantial evidence. 

Mr. Becker. The bill I would point out says, “on substantial 
grounds.” 

We naturally would have to have substantial evidence. 

Senator Humpurey. Who determines whether it is substantial ? 

Mr. Becker. In the first instance, it is determined within the De- 
partment. 

That ruling can be passed upon by a board of passport appeals also 
within the Department, ultimately by the Secretary and finally by 
the courts. 

Senator Humpnrey. Finally by the courts? 

Mr. Becker. That is correct. 

Senator Humpurey. In the meantime, the Department has denied 
the passport. 

You see, what I am afraid is happening here is that the public is 
being led to believe that the administration’s bill is directed only 
toward restraining Communists and those known dangerous sub- 
versives. 

Now, that is one aspect of this entire question, and in fact I think all 
the bills before us take cognizance of that danger. 

The bill I was privileged to sponsor and cosponsor takes cognizance 
of it in terms of our reference to the Security Act, the Internal Secu- 
rity Act of 1950. 

The Fulbright bill takes definite recognition of it by express lan- 
guage within the bill. 

Surely the Eastland bill does that. The administration bill does it. 

But what we are talking about are those persons who are being de- 
nied passports who are not known Communists, who are not known 
subversives, who are not known felons. 

We are talking about those who are being denied passports because 
somebody thinks they ought to be denied, and in your bill—the admin- 
istration bill—you have that wide open provision. 

You are saying, in other words, that an appointed administrative 
officer of the Government should have the right to set aside due process 
of law and constitutional protections because that appointed person 
feels that there is substantial evidence to lead him to the conclusion 
that this person’s travel would be inimical to the interests of the United 
States or might lead to violation of law. 
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You are going a long way. I would hate to live in a society in which 
that was domestic law. There are societies like that, may I say, where 
there is such domestic law, and those are the ones we are supposed to be 
working against. 

CONSTITUTIONALITY OF 8. 4110 


Mr. Becker. The constitutionality of this bill has been passed on 
by the Attorney General, and he feels that it is constitutional. 
Senator Humrurey. Of course, he is the Attorney General appointed 
by the same group sponsoring the bill. | 
I want to tell you that is a peculiar argument. ! 
In other words, the administration designs a bill, and, as I under- | 
stand it, a spokesman up here to present the bill says, “Look, this bill 
is constitutional because the man who says it is constitutional is the 
one we appointed.” I respect his right to think it is constitutional. 


I don’t think itis. Iam elected and he is appomnted. { 
Senator Witey. Will the Senator yield ? 1 
Senator Humpurey. Yes. 

COURT REVIEW OF PASSPORT DENIALS 1 

Senator Witry. I came in late. I questioned Mr. Becker as to the I 
procedure for review, and I thought his answer was there was court 
protection. I am just looking at the bill now, and I would like to get a 
your answer. You told me that there was review way into the courts. t 

Mr. Becker. Yes, I did, Senator. 

Senator Humpnrey. That is correct; I understand that, Senator. a 

I have studied these bills very carefully. This isn’t anything new C 
to me. 

Senator Morsr. Does the Senator from Wisconsin know whether or h 
not the court can get the unrecorded evidence, the secret evidence on 
which the Secretary of State exercises his arbitrary discretion ? al 

Senator Wirry. I didn’t get the first part of that question. I sup- 
pose that it was a very pertinent question, but my butting in at this te) 
time was because I got the impression from the distinguished Senator 01 
from Minnesota’s questions that there didn’t appear to be this review, fs 
and I ascertained that there is. 

Senator Humenrey. I want to say, with all due respect to my good a] 
friend from Wisconsin, I fully appreciate that review procedures are Dp 
provided in the bill of the administration. al 

I intend to ask a question or two about that. But I want to also say W. 
that justice delayed is justice denied, and while you may have the right 
of review, if in the meantime you are denied the right of passport, why 
your dear mother you were going to visit may have passed away or pe 
the conference you wished to attend may be over. 

Now isn’t it interesting that the same Department spokesmen who m: 
say they have the right of review—that this review is a great protec- 
tion—are trying to bypass the right of review that is now being exer- a) 


cised under the Internal Security Act relating to passports ? 

Mr. Brecker. That is not correct. We feel there is another power 
that can be used in this area and should be used because of the im- | 
portance of the question. da 
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DANGER TO UNITED STATES WITHOUT PASSPORT CONTROLS 


Senator Humrnurey. What evidence do you have—the President 
said in his message to Congress on this passport question, “Each day 
and week that passes without it exposes us to a great danger.” 

Now if the Congress does not act on the executive branch bill, what 
does the Depar tment predict will happen as a result ? 

Mr. O’Connor. Senator, I wonder if I could answer that question. 
We have now 70 cases as of last week pending of applications since the 
Supreme Court decision that would have fallen under the Communist 
portion of our regulations. 

Of those 70 cases, 25 were previously turned down on the basis of 
information leading us to believe that they were Communists or affili- 
ated with the Communists. 

More than 50 percent of those 70 cases indicate past membership in 
the Communist Party or activities and affiliations with the Communist 
movement. 

Now, as Mr. Murphy already pointed out, we venture to suggest 
that if no action is taken by the Congress at this session, that by this 
fall we will have a great many more such applications. 

I cannot guarantee that we will, but I think the facts lead to the 
probability that we almost surely shall have. 

The greatest problem here is when we had these regulations we had 
a restraint. and a great many Communists would not come forward 
to apply for passports. 

In the absence of any such regulation or legislation and in the 
absence of any restraint, I think it is quite clear that a great many 
Communists will, in fact, suddenly decide to travel. 

Senator Humrurey. I don’t want to be facetious, but what is the 
harm in having them get out of the country ? 

Mr. O’Connor. Well, sir, it is the harm that they do when they are 
abroad, and I think that is our principal purpose here. 

May I say, also, that in terms of some of the other bills that talk 
only about proscribing the issuance of the passports to Communists 
or members of the Communist Party, in our view, sir, that does not go 
far enough. 

A man can resign from the Communist Party the day before he 
applies for his passport, or a man can have gone underground on 
party orders at any time in the last several years, but still be capable 
and, indeed, directed to cause just as much damage to us abroad as 
whether he was a card-carr ying member of the party. 

Senator Humrurey. Who is going to determine this? 

You build a wonderful argument that I am sure impresses any 
patriotic person. 

I have no time for Communists, no time for subversives. I think 
my record is pretty clear. 

But I want to know whether or not you are going to decide that 
a man is a Communist ? 

Are you the one that is going to decide this? 

Mr. O’Connor. Somebody has to. 

Senator Humpurey. You apparently have to decide that he is 
dangerous or you would give him a passport. 
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POWER TO ISSUE OR DENY PASSPORT 


Mr. O’Connor. Senator, somebody has to make that decision, and ' 
since the very beginning of the Republic, the power to issue passports 
has historically—and never been questioned by the courts—been that 
of the Secretary of State. 

Senator Humpnrey. Right. And that power has been limited in 
how many ways? 

Mr. O’Connor. The power has been limited only in the very narrow 
respect, sir, that 5.9 one said that under the present state of the 
legislation we did not have legislative authority to deny passports to 
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Communists. 1 
Senator Humpnrey. The Republic has done pretty well up to date, ( 

hasn’t it ? ] 
Mr. O’Connor. What is that, sir? I 
Senator Humpurey. I mean this great Republic has done fairly 

well up to date? v 
Mr. O’Connor. Well, we think that we have made some contribu- I 

tion to that having been done well by the fact we have been able to 

limit passports to Communists to date. c 


Senator Humpnurey. How long have you been able to do that under 
your present regulations ? 2 
Mr. O’Connor. We first restricted the issuance of passports to n 
Communists, then called Bolsheviks, back in the early thirties, sir, as n 
a matter of fact, in the late twenties, I believe. 7 
f 


LIMITATIONS ON TRAVEL 


Senator Humpnrey. What about restricting passports to newspaper 
people who want to go to China ? 


Let’s quit talking about Communists for a minute. You win this > 
argument. What Reopens here in Congress is every time we get on te 
a tough question dealing with peoples’ living and their basic rights ti 
as American citizens, somebody drags up this problem of communism. 

If we do a little more about it and a little less talking about it, we o 
might be better off. G 

What I want to know is what about the rights of individuals who t] 
are scientists, who are doctors, who are literary experts, who are h 
journalists who just want to travel and whom you would deny the 
right to travel? Your bill would continue to deny them the right to 
travel if you so desired. a 

Mr. O’Connor. Well, Senator, I am not clear but I think you may u 
be referring to the provision that places limitation on travel to cer- a 
tain countries. 

Senator Humenrey. That is right. h 

Mr. O'Connor. And that section is 401 of the bill. a 

Senator Humpnrey. That is right, the section dealing with per- al 
sons where it is determined on substantial grounds that they plan to 
travel in areas restricted to travel. F 

Mr. O’Connor. It is our view that that spells out what is already 
part of the Secretary’s delegation from the President, part of the to 
constitutional powers in the conduct of our foreign relations. ir 

Senator Humeurey. Of course, there are those of us who disagree tl 
with this. 
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Mr. O’Connor. I recognize that. 

Senator Humpnrey. I think that this is a foolish policy, it is un- 
warranted and is not in the public interest. 

I think it is a threat to national security. I think the denial of 
American journalists to travel, to report the news, is more of a threat 
to American security than the fact that some misguided Communist 
will get out of this country and go on over to France or to some other 
country. 

EXCEPTION PROVISIONS IN 8. 4110 


Mr. O’Connor. Senator, there is a provision in this bill which 
would allow exceptions to be made to certain classes of persons in- 
cluding newspapermen, and also we submitted to this committee 
last year a considerable history of the countries which had in the 
past, since the early times of our Republic, been restricted or limited. 

It goes back historically covering periods of famine, flood, disease, 
war, ‘and so forth, and that power ~ has never been challenged and is 
not, as a matter of fact, dalinma) in the courts today. 

Senator Humpurey. I have just one final question before I con- 
clude my inquiry. 

We are going to talk about this a long time. We are not just 
going to have witnesses from the Department or a handful of wit- 
nesses. There are constitutional experts in the United States who 
need to be heard on this question. This is a civil liberties question. 
This is a constitutional question. 

Now, on page 10 of the bill before us, S. 4110, lines 17 to 23, read as 
follows: 

PROVISIONS FOR COURT REVIEW IN 8. 4110 


In any such proceedings, the court shall have the power to determine whether 
any findings which are stated to be based upon the open record are supported 
by substantial evidence contained in that record, but as to the findings stated 
to be based on the closed record, the court shall accept the résumé or certifica- 
tion by the Secretary or the Board as supporting such findings. 

In other words, you have gone so far in this bill as to deny the 
courts of the United States, which are a coordinate branch of the 
Government with equal rights, privileges, and responsibilities under 
the Constitution to examine the evidence which the Secretary may 
have utilized to make a determination in denying of a passport. 

How do you justify that? 

Mr. Brecker. The best example we can give of that, Senator, is an 
actual case that occurred. That was the Zlatovski case, two individ- 
uals that we had excellent evidence on and were prepared to try in 
court that they were espionage agents. 

They applied for passports. We were forced, because the case 
had not been fully developed, not to give that evidence in court. As 
a result, the court indicated to us that we had better issue passports 
and we did. 

Then, when the case later broke, we tried to get them back from 
France where they are now, it was impossible to do so. 

They escaped because we were not in that case permitted to refer 
to confidential information. We recognize that there are difficulties 
in that. We feel that it is in the best interests of the United States 
that there should be some discretion in that particular area. 

Senator Humrnrey. That is what your feeling is? 
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Mr. Becker. That is correct, sir. 

Senator Humpurey. Isn’t it also true that in sections 301, 303, and 
304 of S. 4110 there is really no provision for judicial review of de- 
partmental action taken by reason of noncitizenship or geographical 
restrictions of general applicability ? 

When you consider section 301, which has an exception in it on 
hearings and then section 303 which provides for a review of decisions 
of the Passport Hearing Board by the Secretary of State, then sec- 
tion 304 which gives jurisdiction to the district court to review any 
final determination of the Secretary of State under section 303, doesn’t 
that all add up to the fact that when you deny a passport because 
of sancti or because of the geographical area limitation, 
that there is no judicial review ? 

Mr. O’Connor. I don’t think, Senator, that that would be quite 
accurate. 

I believe there is another statute that provides a whole procedure 
for review of citizenship cases. 

I can give you that citation, but I don’t have it. I think it would 
also be true that a geographical limitation could be raised through 
this procedure in the case of somebody who wished to go to a country 
which was limited, to whom we had denied a passport for that pur- 
pose, and who brought us into court on that ground. 

We have a case in the courts now on that very ground. 

Senator Humenrey. I would respectfully submit this to you, and I 
do this for the purpose of study, because these bills sometimes need to 
be looked over for technical difficulties. 

Mr. O’Connor. They do, indeed ; yes, sir. 

Senator Humrurey. I believe that if you will examine those sec- 
tions—at least the attorneys who have worked with us on this bill 
so feel—it leads to a reasonable presumption that the right of review 
may be denied. 

Now there may be other citations you can demonstrate. 

Mr. O’Connor. I can sincerely say that there would be no intention 
to bar judicial review, Senator. 


REQUEST FOR DEPARTMENTAL ADVICE ON S&S. 4137 


Senator Humpurey. That is good. I have taken a lot of time 
to ask questions, but I want to ask whether or not you have reviewed 
S. 4137? I know it was only put in yesterday. Have you had any 
opportunity to review it, Mr. O’Connor? 

{r. O'Connor. I think it is fair to say, Senator, we were able to 
read it only in the car coming up, to that extent. 

Senator Humrenrey. Yes. I[ put the bill in yesterday simply be- 
cause I knew that these hearings were starting today, and I wanted 
an opportunity for some discussion on the provisions of this bill. 

It is sponsored, as you know, by Senators Anderson, Chavez, Morse, 
Neuberger, Symington, and myself, and I would appreciate it if the 
Department attorneys and those responsible in this area would examine 
this bill very carefully and give us the benefit of your advice, not 
merely to disapprove, but any constructive suggestions you might 
have, because I have the feeling that we might get one of those 
“Bureau of the Budget has no objection to the filing of this report. 
We disapprove.” 

But, before you come to that finality, would you pretend you are 
going to approve and then give us some suggestions? 
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Mr. Becker. We will doso, Senator. 
The Cuarrman. Senator Hickenlooper, any questions? 


FREEDOM OF TRAVEL 


Senator Hickenwoorer. Yes; I have several. 

Mr. O’Connor, much has been made of the statement in the Magna 
Carta that was the basis for complete freedom and unlimited license 
for the issuance of passports upon the request of any person in this 
country. 

I happened to read the same article that Mr. Murphy referred to. 
But I notice in the quotation from the Magna Carta that one of 
the bases for issuing a passport is, “For the common good of the 
kingdom.” 

Now that is given no emphasis by those who object to a reasonable 
examination of the motives of people who want to travel abroad. 

They seem to gloss that over without paying much attention to it, 
and it would seem to me that in these passport matters the common 
good of the kingdom, the common good of the Republic, should be 
probably a controlling thing in the matter of the issuance of passports. 


RIGHT OF GOVERNMENT TO DENY PASSPORTS 


If I had a real objection to the bill which the State Department has 
proposed, it is not strong enough to protect the basic interest of the 
United States. I call your attention to page 5 of Mr. Murphy’s state- 
ment which in the light of the numerous Supreme Court cases of recent 
years seems to me to be a fatal weakness in the administration’s bill. 
That is the statement on the bill contained beginning in the fifth line 
of the second paragraph on page 5, that is, “To persons as to whom 
it is determined upon substantial grounds that their activities or pres- 
ence abroad or their possession of a passport would,” and then that 
ends the quotation. 

In the light of the Supreme Court decisions which we have seen in 
the last few years or recent months, it would seem to me that it is their 
apparent view of this situation th: it the State Department could never 
produce substantial grounds for the denial of a passport. I think that 
is the one loophole in this bill which would permit the Supreme Court 
to keep on saying that we must give passports to people even where 
there is every reason to believe that they have subversive intent and 
their travel abroad as a rule is designed to injure the basic structure of 
the United States. 

It would seem to me that is the one big weakness in your bill, the 
word “substantial.” 

It goes farther than the normal provision in the law which is “rea- 
sonable grounds” and makes it even more open to reversal of a State 
Department opinion. 

Mr. O’Connor. I think, Senator, that, because of problems raised 
by that question of evidence, is one of the reasons why the draft bill 
of the administration has this “findings of fact,” which we are asking 
Congress to enact as a finding of fact, which spells out the connection 
between the persons supporting the international Communist move- 
ment and our national security and foreign relations, and it is our feel- 
ing that this finding of fact which we believe is based on the common 
experience of all of us, is an important aspect of this whole process. 
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Senator Hickentoorrer. Another thing that I notice, I believe the 
bill sponsored by the administration denies the right of a passport or s 
ermits the denial of a right to a passport to criminals who are under | ( 
indictment for various crimes. . t. 
Mr. O’Connor. Yes, sir; it does. 


Senator Hickenxoorer. Or perhaps who have committed various | oO 
crimes. . b 
Mr. O’Connor. Yes. i 
TRAVEL BY SUPPORTERS OF COMMUNISM t. 
Senator Hickenwoorrr. | notice no objection to that on the part of 
those who object to your bill, but I do notice a great concern ta cen for : v 
those who ideologically and conspiratorially would destroy the United | ( 
States through their participation in the international Communist C 
movement, 
That seems to be a heinous thing in this State Department bill that te 
we would dare to exercise any supervision over those people. | d 
It is a remarkable distinction, I think, which is interesting. 
I asked Senator Smith when I had to leave to present a couple of f; 
questions which I asked him to ask in my behalf. 
I would like to canvass those questions again just a little. It seems y 
to me that the situation we are facing today is that under the holding 
of the Court and under the urgings of certain groups in this country, st 
if a person declared that he was going abroad for the purpose of d 
taking part in the international Communist movement, which every- 
one knows is to overthrow governments of our type, we would still 
have to give him a passport to let him go over there and participate. 
Now that is just one man’s opinion, but it is based on the strange 
attitude which I think the Supreme Court has taken in a number of ti 
cases. Si 
Mr. O’Connor. That is certainly our interpretation of the present 
state of the law, and it certainly is what we are now actually doing 0 
in the ceneet Office, because we believe we have no choice. c 
Senator Hickentoorrr. To go a step further, I assume, however, d 
that if a man declared it was his intention to go to some foreign 
country and participate in a cabal, or a movement for armed inter- Pp 
vention in the United States, we can deny him a passport and lots of SC 
people wouldn’t object. If it is an ideological thing, however, and 
he participates in the known program of the international Commu- 
nist Party to overthrow this country and every other free country g 
by force and violence if necessary, some people say, that is a civil right, G 
that is a great privilege of the American citizen. It is rather difficult p 
for me to differentiate. 0 
I also asked Senator Smith to see if we could get a differentiation 
between a prohibition against trading in commercial goods, which we 
think would aid, as we call it, the enemies of this country, and per- tc 
mitting the intercourse internationally with these countries by people. 
They don’t trade goods, necessarily, but they attempt to trade in- bi 
fluence and use influence to destroy this country. se 
Can you draw a distinction between that? One is considered th 
apparently good and the other is considered heinous? le 


r. Becker. We draw no distinction, Senator, and that is our 
point, that this is a gap in the law that should be filled in. 
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We have these trading statutes and we also have these others about 
subversive organizations, but we feel that in the light of the Supreme 
Court decision, there is a gap that should be filled in here, and we 
think that the principle is exactly the same. 

Senator Hickentoorer. Maybe I am asking you for a personal 
opinion which you feel you should not give under the circumstances, 
but do you see any difference between trading in strategic goods 
with an enemy of the United States and exporting to them, or to 
their minions and associates, people whose purpose it is to join with 
these movements that are inimical to the best interests of freedom? 

Mr. Becker. We do not. 

Senator Hicxentoorrer. This may have been touched upon while I 
was gone, but the question was raised as to controlling the travel of 
Communists in the United States, that is, as far as legislation is 
concerned, 

{t would seem to me that there is a difference between internal mat- 
ters and people who go abroad who have certain propensities for 
destruction of this country. 

We have no jurisdiction over them when they are abroad, that is, so 
far as legal control over their activities in those countries as I see it. 

We do have legal control over their illegal activities in this country. 
We can prosecute them in this country for their activities. 

Therefore, we do have control if they are caught in connection with 
some of these subversive movements, but we cannot control what they 
do in some other nation while they are there. 


POSSIBLE WEAKNESS OF S. 4110 


It is getting late, Mr. Chairman. I have a number of other ques- 
tions which will be developed at later hearings, but I merely want to 
say that this bill may have some weakness. 

I think if it has weakness, its weaknesses are on the part of lack 
of strength, perhaps, in reaching a very serious problem which this 
country has got to come to grips with and realize as a serious and 
definite menace to this Nation and to the free world. 

While the numbers at the moment may be small, nevertheless, the 
pressures are great, and I would like to see the bill strengthened rea- 
sonably. 

I think there has been no abuse of this power in the past. 

In fact, I think we have been overlenient, and I hope we can get a 
good bill which will be sound and recognize the responsibilities of the 
Government of the United States to protect the great mass of the 
people of the United States who want freedom and who want no part 
of subversive movements from abroad or internally. 

I think that is all, Mr. Chairman. 

The Cuarrman. There are no other members of the committee here 
to ask questions. 

We will continue these hearings tomorrow morning at 10 o’clock, 
but at 4 o’clock this afternoon, the committee will meet in executive 
session to hear Under Secretary Herter. We will meet tomorrow in 
this same room at 10 o’clock to hear other witnesses on this passport 
legislation. 

This meeting stands adjourned. 

(Whereupon, at 12:25 p. m., the committee adjourned to reconvene 
at 10 a. m., Thursday, July 17, 1958.) 
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THURSDAY, JULY 17, 1958 


Untrep States SENATE, 
CoMMITTEE ON ForeIGN RELATIONS, 
Washington, D.C. 
The committee met, pursuant to recess, in room F-53, United States 
Capitol Building at 10 a. m., Hon. Theodore Francis Green (chairman) 
presiding. 
Present : Senator Green. 


HEARINGS POSTPONED 


The CuatrMan. The committee will please come to order. Inasmuch 
as this hearing has been scheduled for some weeks it is with some regret 
that I find it necessary now to postpone it. As the witnesses gathered 
here may know, the rules of the Senate do not permit any committee 
to meet while the Senate itself is in session. 

Although it is frequently possible to obtain unanimous consent for 
hearings on important legislation to be held even though the Senate 
is in session, that is not possible this morning, because of the following 
reason : 

The Congressional Record shows that yesterday the senior Senator 
from Oregon made the following statement : 


Mr. Morse. Mr. President, there is pending before the Senate Foreign Relations 
Committee the administration passport bill. The chief architects, so far as I 
can ascertain, are Mr. Dulles and Mr. Murphy. I would describe their archi- 
tectural work as an illegal, unconstitutional house of legislative ill fame, because 
it is such a serious attack upon the basic liberties of the American people, and it 
is, in my judgment, so in violation of the elemental principles of due process of 
law. Under this bill the courts would not have available to them the unrecorded, 
secret evidence the Secretary of State would use in denying a passport. How 
could such a shocking proposal be made to the Congress of the United States 
by a President of the United States? 

I consider this such a challenge to American civil rights and the constitu- 
tional guaranties of a free people that I propose to be in attendance at the 
committee hearings when this bill is under consideration. 

Therefore, I now notify the Senate that I file a standing objection to any 
hearing being conducted by the Senate Foreign Relations Committee on passport 
legislation while the Senate is in session. 

I cannot be here on the floor of the Senate and in the committee room at the 
same time. Therefore, let the Record show that the senior Senator from Oregon 
objects to any meeting of the Foreign Relations Committee for the purpose of 
conducting hearings on passport legislation while the Senate is in session. 

The PreEsIpDING Orricer. The Chair inquires of the Senator from Oregon whether 
his objection applies only to passport hearings? 

Mr. Morse. Only to the passport hearings because I intend to follow those 
hearings minute by minute and hour by hour, and I have a great many questions 
to ask the administration witnesses in regard to their bill. 
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Never, during my 13 years of service in the Senate, have I been so deeply moved 
by what I consider to be an inexcusable attack on constitutional guaranties as 
are to be found in the Administration’s proposed passport bill. 

Therefore, the greatest service I can render the people of the sovereign State 
I, in part, represent, is to see to it that I am present when the hearings are held. 

The PREsiDING Orricer. The objection of the Senator from Oregon will be noted. 

As you know, the Senate now has under consideration the renewal 
of the Reciprocal Trade Agreements Act. The Senate is meeting at 
10 o’clock. It is likely that it will convene at 10 o’clock tomorrow 
morning. Under these circumstances, this meeting will adjourn until 
10 o’clock on Monday, July 21. I will instruct the staff to make 
arrangements at that time for the appearance of witnesses. 

I make this announcement with great regret but am compelled to 
do so. 

(Whereupon, at 10:05 a. m., the committee adjourned to reconvene 
at 10 o’clock, Monday, July 21, 1958.) 
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MONDAY, JULY 21, 1958 


Untrep States SENATE, 
CoMMITTEE ON Foreicn RELATIONS, 
Washington, D. C. 

The committee met, pursuant to recess, in room P-38, United States 
Capitol Building, at 10 a. m., Hon. Theodore Francis Green (chair- 
man) presiding. 

Present: Senators Green, Sparkman, Morse, Wiley, Hickenlooper, 
Langer, and Aiken. 

The CHatrman. The committee will please come to order. The 
meeting this morning is the second which the Committee on Foreign 
Relations is holding to consider passport legislation pending before 
the committee. 

At the present time the committee has before it S. 2770, introduced 
by Senator Fulbright; S. 4137, introduced by Senator Humphrey; 
and 8. 4110, which I introduced at the request of the administration. 
Last week the committee received the testimony of State Department 
witnesses in support of S. 4110. Today the committee will receive the 
testimony of a number of representatives of private organizations who 
have asked to express their views to the committee. 

Our first witness is Mr. Joseph Rauh of the Americans for Demo- 
cratic Action. 

Mr. Rauh, we will be glad to hear from you. 


STATEMENT OF JOSEPH L. RAUH, JR., VICE CHAIRMAN, 
AMERICANS FOR DEMOCRATIC ACTION 


Mr. Ravn. Mr. Chairman, members of the committee, in order to 
save time—I know that the committee has much on its mind—I 
thought I would just put my statement into the record and summarize 
the testimony which I believe the committee staff has asked us each 
to do, and if I may, sir, I would like to have the prepared testimony 
entered into the record at this point. Would that be satisfactory, 
and then I would summarize it. 

The Cuatrman. Perhaps the members have not had an opportunity 
to read it. If you think it is desirable that the members should hear 
what you have to say on the subject in order to ask questions intelli- 
gently, go ahead. 

Mr. Ravn. I could read it, but I was trying to be helpful. The 
staff asked me not to read it in an effort to speed it up, but I will do 
whatever is the chairman’s desire. 

The Cuatrman. You come here in behalf of certain clientele and 
you want to give them satisfaction, don’t you? 
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‘ Senator Morsr. Mr. Chairman, it is not a long statement. Ihave — ‘ 
scanned it enough so I think we may want to ask Mr. Rauh some  —_—s_ 
questions. : 

I think he ought to read the whole statement. : ee 
The Cuarrman. Perhaps you could summarize it. ; f 
Senator Morse. I do not think it can be summarized. ' re 
Mr. Ravn. I am at the disposal of the committee, sir. ; tr 
Senator Lancer. Why don’t you file it and summarize it ? | ¢ 
Mr. Ravn. That would be satisfactory to me. I hope it is satis- = = qj 
factory to the Senator. : 
Senator Morse. I will cover the statement when I get to cross- —_—_¢d 
examination. | @t 
The Cuarrman. Those of the committee who have not yet seen it 
won’t understand the questions or the answers, either. | MM 
Senator Morse. That is my point, Mr. Chairman. Ifitisnotread, he 
I do not know how you can have very intelligent questioning. wl 
The Cuarrman. Then will you proceed to read it / | wi 
Mr. Ravn. Yes, sir. ze * 
My name is Joseph L. Rauh, Jr. | 
I appear here today on behalf of Americans for Democratic Action, 
of which I am vice chairman for civil rights and civil liberties. Our — ] 
organization very much appreciates this opportunity to express our ‘ 
views before this distinguished committee on the vital subject of pass- = hy, 
port legislation. i 
“A decade of illegal and abusive passport controls” wit 
We in ADA have been concerned for a long time with the problem tha 
of the denial of passports for ideological reasons. Governmental ex- s 
cursions into the arena of speech and association have always brought tr 
disastrous results and the passport actions of the Department of State r. 
over the past decade have certainly been no exception. We think ~ Moi 
it not unfair to suggest that these passport actions of the Department _—=—~Pa'S 
over the past decade have been a net detriment to our national secu- y 
rity ; the damage done our international position by delays and denials Tle: 
of passports to internationally regarded Suisneiais has far outweighed : 
any possible damage that might have been done by those whose pass- M 
ports were delayed or denied. O 
tate, 
EXAMPLES OF PASSPORT DENIAL to by 
wou 
Take just a few examples. Tl 
A world-renowned scientist, Linus Pauling, was refused a passport; the | 
it was finally granted only after he had won a Nobel prize. How, inter 
one would ask, does our Nation sustain its standing as the land of the alloy 
free in the face of the jibe “Get a Nobel prize and win a passport” ? parts 
An internationally famous actor and singer, Paul Robeson, who our r 
sought to fulfill a commitment to play Othello in England, was denied inflic 
a passport because he might make speeches there favorable to Russia 
and unfavorable to our own country. But no speech that Paul Robe- 
son could have made in England, pro-Communist and pro-Soviet 
though he undoubtedly is, oun have sullied our national stature one- No 
quarter as much as did this denial of the liberties of an American natio 
citizen. cratic 
Mr. Robeson’s recent landing in England, with a passport reluc- On 


tantly yielded up by the State Department after the decision of the positi 
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Supreme Court last month, seems to have been accomplished with 
something less than major international repercussions. 

A great American playwright, Arthur Miller, was denied a passport 
in 1954 when he sought to appear at the opening of one of his most 
famous plays in Brussels. This withholding of Miller’s passport 
resulted in statements and articles in many parts of the world ex- 
tremely critical of an America so frightened that it could not trust a 
distinguished son to appear in a foreign land for the opening of a 
distinguished artistic work. Only Mr. Miller’s own love for his coun- 
try and refusal to discuss the matter with foreign newspapermen kept 
the State Department’s action from having even greater repercussions 
abroad. 

I might say, Mr. Chairman, that I have personal knowledge of the 
Miller case as I was his attorney, and actually the last time he applied 
he did receive a passport, but he had not changed any between 1954 
when he could not get one and 1956 when he did get one. I think 
what changed was the Passport Office and the new Director, to whom 
I pay tribute later, did understand some of the abuses that had gone on 
before and did in part seek to correct them. 

Senator SparKMAN. May I interrupt you there? 

Mr. Ravn. Why, certainly. 

Senator SparKMAN. Is the Arthur Miller whom you refer to the 
husband of Marilyn Monroe? 

Mr. Ravn. Yes, and there are those who said she had more to do 
with getting the passport than her lawyer, but I do not really believe 
that. 

Senator SparkmMAn. You said “Get a Nobel prize and win a pass- 

ort.” Isaw in the paper the other day that a passport was given to 
Mr. Miller only to ian him to spend his honeymoon with Marilyn 
Monroe. So could you say, “Marry Marilyn Menroe and win a 
passport” ? 

Mr. Ravn. I thought of saying that, Senator, but I won’t say it. 
T leave it to you. 

Senator Sparkman. I thought you might have thought of that. 

Mr. Ravn. Thank you, sir. 

One could multiply such examples—the executor of Einstein’s es- 
tate, a distinguished judge, and so forth; the judge’s case was referred 
to by Senator Fulbright at the last session of the committee—but little 
would be gained by so doing. 

The picture of an America frightened by the travel of Communists, 
the picture of an America unwilling to let fellow travelers attend 
international conferences, the picture of an America unwilling to 
allow its disaffected citizens to speak that disaffection in distant 
parts—is far more harmful to our international standing and thus to 
our national security than any injury a passport holder could possibly 
inflict upon the cause of democracy. 


BENEFITS FROM FREEDOM OF TRAVEL 


Not only have these passport abuses affirmatively weakened our 
national security, they have prevented us from exploiting the demo- 
cratic strength inherent in free travel throughout the world. 

Once passports are available to all of our citizens, we will be in a 
position to exert pressure on the Russians and their satellites to allow 
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their own citizens to travel and personally experience the under- | 
lying appeal of the democratic way of life. There is strength for 
emocracy, and thus security, in freedom of travel. 


I would like to interject here, if I may, Mr. Chairman, the thought _ ( 
that if I thought it would help one iota, one whit in the fight against _—S_ 
international communism to have the kind of a bill the State Depart- t 
ment wants, I would be for it, but the fact of the matter is, as the ~ « 
sorry record shows, it only hurts the fight against international com- | 
munism, the kind of thing that they are doing there, and I will come s 
to that as soon as I can, but I wanted to interject this thought right at s 
the early stage, that we yield to no one, to no organization and no group D 
of people in our desire to fight the international Communist move- 
ment, but this is no way to do it. This weakens the fight, rather than Pp 
strengthens it. 

IMPROVEMENTS IN PASSPORT OFFICE 

In considering our sorry record of passport abuses, it is only 
fair to note here that Miss Frances Knight, the present Director of ne 
the Passport Office, has substantially improved the situation over her th 
predecessor’s one-woman rule. st: 

The Cuarrman. What is the significance of the use of that word ov 
“one-woman” ? Ww 

Mr. Ravn. The predecessor was also a lady, if the chairman please. _he 

The CuarrMan. Do you think the attitudes had anything to do with Ne 
the sex? he 

Mr. Ravn. No, on the contrary—— da 

The Cuarrman. But you have emphasized it. | oe 

Mr. Ravn. If I had called it one-man, sir, you might have thought wo 
I was referring to someone else. I had no idea of sex. On the con- = An 
trary, it seems to me that this job is now being done with great un 
efficiency. An 

The Chichieabe att: I thought that you had some prejudices against wet 
the other sex. Bu 


Mr. Ravn. No. On the contrary, we welcome them into the ADA tol 
and we hope that there will be more members joining up all the time. 

The Cuarrman. The language isambiguous. Goon. 

Mr. Ravn. As one who criticized Miss Knight’s appointment, I - 
would like to take this opportunity to register my own opinion that she S 


has made sincere efforts to rectify abuses that had occurred in the Pass- ‘oe 
port Office before her appointment. ved 
Despite Miss Knight’s genuine efforts in this area, the recent history mn 
of passport controls in America has demonstrated once again that gov- aes 
ernmental regulation of speech and association has no place in a demo- re 
cratic society. What makes this all the worse is that the Government’s ‘ _ 
passport-control activity has been entirely illegal. °C 


When the Supreme Court ruled last month that the Secretary of 
State had no authority from Congress to withhold passports from citi- C 
zens on grounds of belief or association, including membership in the ‘hast 
Communist Party, it placed the stamp of illegality on 10 years of de- + * 
lays and denials of passports on ideological grounds. : 
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“No security justification for imposing passport controls based on 
belief or association” 

At no time while this illegal withholding of passports has been going 
on, has the Government produced a single instance where our security 
has been enhanced by the passport controls being exercised. Rather 
the Government has relied entirely upon general statements about 
“security,” “conduct of foreign relations,” and the like. 

Although it is difficult for an amateur to discuss this professional 
subject of security, someone has to take the responsibility for analyzing 
security problems or else they will be left to the police forces of the 
Nation and will ultimately result in a police state. 

Let us look at the two arguments commonly made for the denial of 
passports on grounds of belief or association : 


STIFLING CRITICISM OF UNITED STATES ABROAD 


First, it is argued that Communist or pro-Communist citizens should 
not be allowed to travel abroad because the things they will say to 
the press there or to other Communists or pro-Communists there will 
strengthen the international Communist movement and weaken our 
own country. Butisthisreally so? Does not Paul Robeson—and we 
will assume for this purpose that his motive in going abroad was to 
help Soviet Russia—have as much right to denounce our treatment of 
Negroes at a pro-Communist conference in London or in Warsaw as 
he does in New York’s Union Square? And does he not actually 
damage our international position as much speaking in Union Square 
(and denouncing the country that denied him a passport) as he 
would if he made the same speech in London or in Warsaw? An 
American traveling abroad who criticizes his country in unfair and 
unreasonable terms may well damage his country, but so may an 
American who gets drunk in public or ostentatiously shows off his 
wealth to the less fortunate people with whom he comes in contact. 
But we risk these things because the safest course in a demoeracy is 
to let people travel and talk. 





PREVENTION OF ESPIONAGE 


Second, it is argued that Communist or pro-Communist citizens 
should not be granted passports because they may use their travels to 
further Russian espionage. While this suggestion may at first seem 
persuasive, or even frightening, it cannot stand the light of analysis. 

We in ADA support every method reasonably calculated to prevent, 
detect, and punish espionage. But we believe that this is a matter 
of counterespionage and that passport controls are wholly unrelated 
to espionage. 

Certainly any secret information which the Communists may obtain 
in this country can be sent out of the country without need for any 
Communist to travel abroad. It can be sent out through the diplo- 


matic pouch in the Russian Embassy or the various diplomatic pouches 
of the satellite countries. 
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If I may interject there, Mr. Chairman, I believe Mr. Murphy said 
on Wednesday that this was like saying that a businessman could do 
everything by mail and therefore the fact that businessmen had to 
travel proved that Communists had to travel. 

I think the suggestion that doing business is like espionage is a 
rather strange and tortured thing. 

The spies do not have to travel to get their wares. If they are here 
and have it, it can go out through a diplomatic pouch, or the other 
ways, and I think Mr. Murphy’s suggestion, I do not think maybe he 
was taking it very lightly, although he had it in his prepared state- 
ment, I do not think the analogy to businessmen traveling is a very 
good one, myself. 

This secret information can be sent out through Canada or Mexico 
to which countries travel is unregulated by passport controls. It 
can be sent out through couriers as to whom no passport question 
would ever be raised. 

About the stupidest and most unlikely thing the Russians would do 
would be to use one with a Communist or pro-Communist record 
as a means of transmitting espionage. 

Finally, and this point seems to have been overlooked entirely by 
the State Department people in their testimony here last week, finally 
if the Government believed that a person was carrying illegally 
obtained information, the last thing it would do would be to tip him 
off by denying him a passport; it would either arrest and prosecute 
the courier or watch him for purposes of counterespionage. 


PASSPORT CONTROLS AVAILABLE 


No more does it make sense to argue that espionage would be fur- 
thered by the travel of Communists or pro-Communists planning to 
meet with other Communists abroad to plot espionage. Here, too, 
this could be accomplished by various means and in various countries 
as to which passports are not required for entry. Furthermore, if by 
some remote possibility the State Department did seek to impose pass- 
port controls to prevent such an operation, existing law, as inter- 
preted by the Supreme Court’s recent decision, permits the denial 
of a passport on grounds of participating in illegal conduct. The 
Supreme Court made clear that passports can now be denied where 
“the applicant was participating in legal conduct, trying to escape 
the toils of the law, promoting passport frauds, or otherwise engag- 
ing in conduct which would violate the laws of the United States.” 

The suggestion made by my good friend Mr. Robert Johnson, the 
counsel for the Passport Office, that “even if an espionage agent 
walked in and asked for a passport, we’d have to issue it” is directly 
contradicted by the plain language of the Supreme Court’s decision. 

Mr. Johnson is a fine lawyer and a friend of mine, but I think he 
certainly did not read the Supreme Court’s decision correctly when 
he told the Senate Internal Security Subcommittee that even if an 
espionage agent walked in and asked for a passport we would have 
to issue it. 

It may be that we’d want to issue it in order to trap him and trap 
a spy ring. The Supreme Court’s decision certainly allows them not 
to issue it if they decide that as a matter of policy. 
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Senator SparkMAN. May I ask this: Did the Supreme Court base 
its statement upon the provision in the law, in statutory enactment, 
or on the inherent powers of sovereignty ? 

Mr. Ravu. Rather, sir, they put it this way. They said that over 
the years there had been a practice in two areas to deny a passport. 
One area was people who were not citizens and the second area was 
the one I have just quoted of illegal conduct, and they said that Con- 
gress had in effect ratified years of administrative practice, but that 
they had not ratified this excursion into the Communist field, so I 
would say that the decision was not on any inherent power of the 
Government but on the recognition by Congress that this had been go- 
ing on from time immemorial, and the acceptance by Congress of these 
two categories, and they said Congress had accepted no other category 
except these two, citizenship and illegal conduct, and, therefore, they 
would limit the existing right of denials to these two categories, but 
they did include illegal conduct, and this statement by my friend Mr. 
Johnson is not, in my opinion, a correct one. 


PASSPORT CONTROL AND NATIONAL SECURITY 


The best proof that there is no security aspect to passport controls 
is found in the fact that the Government has made no effort to demon- 
strate that passport controls do enhance national security. 

In President Eisenhower’s message to Congress on passport legisla- 
tion on July 7, 1958, he emphasized the “urgency” of the situation and 
said that each day and week that passes “exposes us to great danger,” 
but nowhere did he say what this danger was. 

In Secretary Dulles’ letter to Congress transmitting the administra- 
tion’s proposed passport legislation on July 8, 1958, he talked about 
the “bitter struggle against the international Communist movement,” 
but nowhere did he show how the denial of passports has aided or 
would aid our country in that bitter struggle. Loose phrases that the 

ranting of passports may be “inimical to the security of the United 

tates” or “impair the conduct of our foreign relations” are no sub- 
stitute for proof. The administration is asking Congress to assume 
that there is a security aspect to passports without a single fact or a 
single word of proof. 

And if I may add here at this point nothing was added at the testi- 
mony last Wednesday. The chairman of this committee read to Mr. 
Murphy a letter asking certain questions, and Mr. Murphy suggested 
to the chairman that he had answered those questions. 

I would suggest to the chairman that if he were grading a high 
school or college paper he would say that Mr. Murphy flunked in his 
answer to the chairman’s questions. I do not think he responded. I 
think the chairman’s questions were well put and carefully drafted. 
I do not think they have been answered by the administration as of 
this moment. 

ADMINISTRATION BILL 


Turning now to the administration’s proposed bill, the administra- 
tion’s proposed bill S. 4110 is unnecessary, unwise, and unconstitu- 
tional. 

The proposed bill is unnecessary, because the administration has 
made no showing that passport controls enhance our national security. 
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On the contrary, as we have just seen, the passport controls of the 
past decade have weakened our national security. 

The bill is unwise because it permits the very denials of passports on 

ounds of belief and association that have caused our Government to 

held up to international scorn and ridicule. 

The bill is unconstitutional in so many respects that it appears to 
have been drafted without regard to the Bill of Rights. 


SECRET INFORMATION 


(a) The bill permits the denial of a passport on the basis of secret 
information unknown to the applicant. The Government having con- 
ceded before the Supreme Court that the right to travel is a part of the 
liberty of which the citizen cannot be deprived without the due process 
of law of the fifth amendment, it seems clear that the denial of this 
“liberty” on the basis of secret accusations violates the due-process 
clause of the fifth amendment. 

And as Senator Morse pointed out, before this committee last Wed- 
nesday, not only does the applicant for a passport not get the informa- 
tion at the time he applies or during his hearing, but when the United 
State court comes to review the denial, the United States court cannot 
get the information. 

It seems to me that the administration, who asked to put this bill in, 
can support it on a better explanation or a fairer explanation of what 
it was asking the people to support than it gave them. 


BURDEN OF PROOF 


(6) The bill provides that if an applicant has knowingly engaged 
within the past 10 years “in activities in furtherance of the interna- 
tional Communist movement,” he shall have the burden of proving that 
his passport would not “be inimical to the security of the United 
States.” 

This provision is doubly unlawful—it provides a standard (“activ- 
ities in furtherance of the international Communist movement”) too 
vague for fair application and puts the burden of proof on the appli- 
cant in direct cnaiiet with the Supreme Court’s recent decisions in the 
California tax exemption cases. 

I must say, Mr. Chairman, it seems strange that the administration 
should send up a bill which violates the decision that is not even hot off 
the griddle. This decision in the California tax exemption cases, sir, 
came down at the last day of the Court. I think it was the last day 
of June, and with no thought whatever of this very clear decision by 
the Court they turn around and put the burden of proof on the appli- 
cant, and that is exactly what the Court said could not be done here, 
and I am just a little bit shocked at the rather cavalier treatment that 
the administration is giving the Supreme Court’s rules here. I think 
that they ought to be paying more attention. Congress has a right if 
it sees fit to overrule a decision of the Supreme Court, but I do not feel 
that the administration ought to send something up in direct conflict 
with it, without at least making clear that they are asking the Court, 
the Congress, to do exactly that. 
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CRIME TO REFUSE TO SURRENDER PASSPORT 


(c) The bill makes it a crime for the passport holder to refuse to sur- 
render his passport upon proper demand by any agent of the Secre- 
tary of State. 

This means that the agent can seize the passport at any time and hold 
the revocation proceedings later. 

Such arbitrary conduct is not consistent with due process of law. 

Because the chairman of this committee is a distinguished states- 
man and one who has proved his devotion to the Bill of Rights in many 
ways, we are glad that he introduced S. 4110 only by request and made 
clear that his introduction of the bill did not necessarily mean that he 
gives it his support. 

We are er that, as these grave constitutional issues are called 
to his attention, he will withdraw his name from the administration 
bill. 


NO NEED FOR IMMEDIATE LEGISLATION 


There is no need for Congress to panic before the administration’s 
request and enact unconstitutional passport legislation in haste at 
this time. The Supreme Court’s decision gives the Government all 
the authority it needs. As already pointed out, the Court made clear 
that passports could be denied because the applicant “was participat- 
ing in illegal conduct, trying to escape the toils of the law, promoting 
passport frauds, or otherwise engaging in conduct which would vio- 
late the laws of the United States.” 

Certainly, until time has shown the need for greater authority 
than this, legislation is not in the public interest. 

The administration’s proposed bill also permits the Secretary of 
State to bar travel to particular areas. The Supreme Court’s recent 
passport decisions do not deal squarely with this problem and we 
believe that additional experience will be helpful in determining 
whether any legislation is needed in this area. 

Certainly the summer heat is not the right time to initiate consider- 
ation of legislation affecting the vital rights of all Americans. 

Legislation imperatively needed waits its opportunity for con- 
gressional action—reciprocal trade, foreign aid appropriations, anti- 
recession measures, defense reorganization, aid to education, hous- 
ing, social-security improvements, civil rights, Hawaiian statehood, 
labor reform, etc. 

The Cuarrman. Is this supposed to be a comprehensive program ? 

Mr. Ravn. No, sir. I was just reminding you of all the work that 
you have on the fire, sir. 

The Cuarmman. That’s not necessary. 

Mr. Ravn. Passport legislation can wait until a real need has 
been shown. When the Attorney General comes before this com- 
mittee and shows how passports have been used against our na- 
tional security—and I do not include talking in other countries against 
our country or associating in conferences with those who do—then it 
will be time enough to take carefully considered action. 

This committee has a great tradition of caution and of care. 
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We urge that it carry on in that great tradition. We suggest that it 
demand proof of need for passport legislation before it acts. And 
we do not believe such proof will be forthcoming. 

Thank you very much for this opportunity, sir. 

The Cuarrman. I assume you are willing to submit to questioning. 
Senator Morse, have you any questions? 

Senator Morse. I yield to the Republican side first. 

The Cuarrman. Mr. Langer, have you any questions? 

Senator Lancer. No. I just want to compliment the witness on his 
statement. It is a very good and comprehensive statement. 

Mr. Ravu. Thank you, sir. 

The CHarrman. Mr. Aiken. 

Senator Arken. I have a couple, Mr. Rauh. 

The Secretary of State and any officer of the United States duly authorized 
by him may issue, renew, deny, or revoke passports in the United States, in 
territories over which the United States exercises trusteeship, and in a foreign 
country. No other person shall issue, renew, deny, or revoke such passports. 

Do you consider that language explicit enough to authorize the 
Secretary of State to delegate this authority to another person ? 

Mr. Ravn. I think this authorizes him to delegate, sir. I had not 
thought of the problem until you spoke. 

7 yes Arken. I know this has nothing to do with the meat of the 
ill. 

Mr. Ravn. I had not thought of your question, to be honest. It 
just never occurred to me, but I would say that under many statutes 
I have seen, that this would constitute an authority to delegate his 
authority. 

That is the way I would read it. 

Senator Arken. I am simply asking that to get your opinion in the 
record. 

HEARINGS ON SURRENDER OF PASSPORTS 


Now I have another question which seems to me to be a little more 

important. Page 4 of your statement down in paragraph (c¢) you 
say: 
The bill makes it a crime for the passport holder to refuse to surrender his 
passport upon proper demand by any agent of the Secretary of State. This 
means that the agent can seize the passport at any time and hold a revocation 
proceeding later. 

Mr. Ravn. That appears in section 107, sir, at the bottom of 5 and 
the top of 6. 

Senator Arken. Will you point out the provision of the bill which 
provides for the holding of hearings later when the passport, which 
at all times remains the property of the United States, has been re- 
voked. Where is that? 

Mr. Ravn. Sir, as I read the bill, section 107 permits the grabbing 
of the passport or makes it a crime not to hand it back. 

Senator Arken. That is right. 

Mr. Ravn. Section 301 appears to provide the revocation pro- 
ceeding. 

Senator Arken. That is not a revocation, however, when a pass- 
port is surrendered on a proper demand, is it ? 

What is a proper demand and how is the passport holder to deter- 
mine whether it is a proper demand or an improper demand, and 
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how does he know whether to jeopardize his life and liberty by re- 
fusing to surrender or not? 

Mr. Ravu. Senator Aiken, your statement only seems to me to 
raise a new problem which makes it even worse, which is that the poor 
fellow has got the passport, they have not had revocation proceedings, 
but the consul says give it to me, he has got to make a proper decision 
under pain of a criminal act. I was only suggesting that giving any- 
poor power to take a passport away without a full proceeding was 

a 

It seems to me that you have pointed out an additional place here 
where this bill is defective. 

Senator Arken. Title 301 provides for a hearing if the passport 
is denied, revoked, or restricted. 

Mr. Ravn. Yes. 

Senator Arxen. So far I have been unable to find any provision 


for a hearing where a passport has been surrendered on what might 
be called a proper demand. 
Mr. Ravn. I just assumed 
Senator Arken. Don’t you think that ought to be cleared up in 
the bill? Assuming that the purpose of the bill is legal and proper, 
as you do not assume, but assuming that you did, should not that lan- 
guage be cleared up ? 
Mr. Ravn. Very much, sir. 





WHAT CONSTITUTES “PROPER DEMAND” 


Senator Arxen. Also, is a demand for the passport proper only 
when directed by the Secretary of State, or could the passport be de- 
manded by United States consular and other officials of the State 
Department in any country on his own initiative. 

Mr. Ravu. That would depend, sir, on what the word “author- 
ized” meant in the fourth line on page 6. If “authorized” means 
anyone is authorized to act generally such as the consul, then he could 
grab it. If it means one specially authorized for this purpose, then 
he could not. 

I think the language is ambiguous and I certainly concur com- 
pletely in your suggestion that this whole thing should be redone. I 
would suggest for redoing it that the revocation proceedings of any 
passport have got to come before and be completed before you can 
grab the passport, except in some tremendous emergency such as war. 

I mean in time of war, you give up certain things in an effort to 

rotect your country, and certainly no one challenges that, but today 
fet the revocation proceedings come first and the grabbing of the 
passport after proper revocation proceedings. 

Senator Arken. I had intended to raise these questions with Mr. 
Murphy when he appeared before us the other day. The only reason 
that I am raising them with you is that I want to point out these 
weaknesses in the bill so that if it is to be seriously considered, some 
clarifying could be done. Certainly we should know what a proper 
demand is and who can make a proper demand. Can a consul make 
it on his own initiative because he does not like the passport holder, 
or can he only make that demand after instruction by the Secretary 
of State? And certainly there should be some provision for a hear- 
ing where a passport has been surrendered as the result of an arbi- 
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trary demand for it. So far I can find no provision in this bill for a 
hearing under those circumstances, although a hearing is provided 
for in the case of denial, revocation, or restriction. 

Mr. Ravu. I had assumed, sir, that what would happen was this: 
They grab your passport and then they would start the revocation 
proceedings, but the bill does not square with the statement. 

Senator ArkeNn, There is no requirement. 

Mr. Ravn. No, sir; but I just assumed that that was the mini- 
mum they would do for you after they grabbed it, to start a legal 
revocation proceeding, but that is not even required by the bill. 

Senator Arken. That is all, Mr. Chairman. 

The Cuarrman. Mr. Morse, have you any questions ? 

Senator Morse. Yes. I want to associate myself with the ques- 
tions raised by Senator Aiken. I think they are very pertinent and 
go to some of the procedural weaknesses of the bill. 

Mr. Chairman, I want to say that ordinarily I would subject this 
witness to a rather lengthy examination on the basis of the very im- 
portant statement he has made, but I happen to be one of the vice 
chairmen of ADA, and I think under those circumstances that I 
should not examine this witness on the substantive features of his 
testimony. I just happen to have a sensitivity about those things, 
Mr. Chairman, which may be somewhat singular to me, but they 
guide my course of conduct as a member of any committee. I do, 
however, want to ask some questions of the witness not on the sub- 
stance of his statement, but on qualifying the witness, because I think 
this record should show more than the statement shows the qualifica- 
tions of this witness. 


QUALIFICATION OF WITNESS 


You say, Mr. Rauh, in the second sentence of your statement : 


I appear here today on behalf of Americans for Democratic Action, of which 
I am vice chairman for civil rights and civil liberties. 

It is true, is it not, that you are a practicing attorney ? 

Mr. Ravn. Yes, sir. 

Senator Morse. Would you state to this committee your experience 
as an attorney in specific cases involving civil rights and civil liberties 
in relation to which the general subject of the bill before the com- 
mittee is pertinent ? 

Mr. Ravn. Our office has handled a great number of civil liberties 
cases, sir. 

We have handled a number of passport matters, and I referred my- 
self to the Miller case, but we have also handled a number of others. 
The one that might be the most relevant here is the case of Mr. 
Shackman. 

He was denied a passport because he was the chairman of an organ- 
ization on the Attorney General’s list. We took that case to the court 
of appeals and it was the first appellate decision which ruled that the 
right of travel abroad was a constitutional right, and in a sense fore- 
shadowed the decisions this last time, although the actual decision 
was put on a different ground. The court did not hold, as the Su- 
preme Court held, that the Congress had not granted the power in 
this area. 
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Strangely enough about that case, you may be interested in how 
ridiculous the passport control can become. Here was a man by the 
name of Shackman denied a passport solely because he was head of 
an organization on the Attorney General’s list. The court then held 
that was no ground for denial, the court of appeals here in the Dis- 
trict, and then last week the Attorney General turns around and takes 
the organization off the list. 

In other words, here is a fellow who had to go through such a 
rocedure as going to court for a passport, finally getting it, and then 
eing turned around 8 or 4 years later and told that his organization 

should not have been on the list in the first place. 

Now, actually it is almost ludicrous, he spent so much money trying 
to get his passport and get off the list that he cannot travel. Now, this 
reaches kind of an absurdity of this situation. That, sir, is my experi- 
ence in the passport field. 

I was not clear whether you were going beyond that. 


EXPERIENCE OF WITNESS WITH CIVIL RIGHTS CASES 


Senator Morse. I will in just a moment, but first I am to understand 
that you appear before the committee this morning not only as a repre- 
sentative of ADA in the general field of its interest in legislation, 
but you appear before us as a practicing attorney who has had this 
experience In cases involving passports and cases involving the pro- 
tection of constitutional rights with particular reference, for example, 
to the due process clause about which you testified here this morning. 

Mr. Ravn. Yes, sir. 

Senator Morsr. Would you name for this committee any litigation 
that you have been involved in that has made it necessary for you to 
become a legal student of the due process clause as it relates to that 
particular case? 

Mr. Ravn. I guess, Senator, the most significant of them was the 
Watkins decision of the Supreme Court last year. I am Washington 
counsel for the United Automobile Workers, and in that capacity a 
Mr. Watkins was defended by the automobile workers. 

He was a man who was willing to tell all about his own past in 
the Communist movement to the House Un-American Activities Com- 
mittee, but he was not prepared to name other persons with whom he 
had associated many years before, and the United Automobile Work- 
ers decided to defend his case. He was indicted and convicted for 
contempt, and on appeal the contempt was upheld, but in the Supreme 
Court of the United States, in what has become quite a well-known 
decision, held that the conviction must be reversed and Mr. Watkins 
acquitted. 

The decision I believe is a landmark in restricting congressional 
committees to what has always seemed to me their proper activities, 
namely, investigation for purposes of legislation and not to infringe 
the due process and first amendment rights of the parties. 

We presently are defending the Arthur Miller contempt action 
which is a somewhat similar case involving somewhat similar problems 
and that has been argued in the court of appeals and is pending action 
there. 

Senator Morsr. Is it true, Mr. Rauh, that your practice has involved 
a considerable number of important cases in recent years that have 
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raised questions of constitutional rights and civil rights and civil 
liberties of the clients that you have represented ? 

Mr. Ravuu. Yes, sir, and I am rather proud of that fact, although at 
times it gets a little rough and you get called a few names, but on the 
whole I enjoy that kind of battle. Actually, I was on a panel with 
Senator Green at the Harvard meeting about a year ago in which we 
discussed the problem of the defense of unpopular clients, and I re- 
member with great pleasure Senator Green’s remarks about the duty 
of lawyers to defend these clients. 

Senator Morse. Is it true, Mr. Rauh, that the cases in which you 
have been involved in recent years have involved these basic constitu- 
tional questions that have resulted in your taking the issues through 
the lower courts, taking the issues in some instances through the lower 
courts and appellate courts all the way to the United States Supreme 
Court ? 

Mr. Ravn. Yes, sir. 


IMPORTANCE OF QUALIFYING WITNESSES 


Senator Morse. Mr. Chairman, I just wanted to show why I 
asked these questions. We have many witnesses coming before us. I 
think it is important that sometimes we do more than we do in qualify- 
ing these witnesses. In my judgment the issue before the committee 
involves so many basic constitutional questions that I wanted the 
record to show that we have a witness here who is recognized in Amer- 
ica today as one of our most prominent constitutional lawyers; it hap- 
pens to be my personal opinion that he is one of our most able con- 
stitutional lawyers. 

I will not put it in the record, Mr. Chairman, because I will discuss 
it later today on the floor of the Senate, but I think it is interesting 
to note that in the Washington Post this morning there is an edi- 
torial—I think an excellent one, one of the best I have read on this 
issue—that really raises some of the very points that Mr. Rauh has 
raised thismorning. That isall. 

In regard to the ADA views and participation in the hearing this 
morning I take no part, but I did want to have the record show his 
qualifications beyond that. 

The Cuarrman. Mr. Aiken. 

Senator Arken. Mr. Rauh, I asked you if you considered section 101 
to carry the clear authority on the part of the Secretary of State to 
delegate his powers to other persons, and you said that it is your under- 
standing that it did. 

Would you give the same answer in regard to section 105? Does 
section 105 also carry clear authority to the Secretary of State to 
delegate his powers to subordinate officials in regard to the limitation 
of the passports “with respect to duration and areas for which they 
are valid”? Would you give the same answer ? 

Mr. Ravn. I would rather assume not, sir, that since there is no 
delegation in that section that I rather doubt that 101 carries over, 
but I must say that this opinion is so off-the-cuff that I do not set it 
forth with any confidence at all. 

My just off-the-cuff reaction is that there is no delegation in 105. 
There is in 101. 

Senator Arken. One other question. 
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PERSONS AUTHORIZED TO EXECUTE PASSPORT APPLICATIONS 


I believe at the present time passport applications can be signed 
before anybody who is authorized to administer oaths, can they not? 

Mr. Ravn. I believe so, but Mr. Johnson and Miss Knight are 
here, and I am sure they could answer that better than I can. 

Senator A1xen. I believe that this bill requires the passport to be 
filed with those who are authorized to issue passports. 

Mr. Ravn. Section 201, line 15, it says: 

Any person authorized to take passport applications may administer oaths 
in connection with such applications. 

Senator Arken, Yes. Would that mean serious inconvenience over 
the present system ? 

Mr. Ravu. I do not feel I am qualified to answer that kind of a 
question of inconvenience, sir. 

Senator Aiken. They go to the county clerk now and file an appli- 
cation or take the oath there ? 

Senator SparKMAN. It seems to me this is in keeping with the 
present law. 

Senator Arxen. It is in keeping? 

Senator Sparkman. I am not sure. It seems to me that it is. 

Senator Arken. I am probably asking this question of the wrong 
person. As I understand the present law, it permits the oath to be 
administered by a person authorized to administer oaths and that 
could be a local judge, a justice of the peace, or a notary public. Is 
it contemplated that someone in each post office, for instance, could 
be designated to accept passport applications ? 

Mr. Kaun. | just do not know, sir. 

Senator Arken. I suppose someone from the State Department will 
clarify that. Such a change could result in a great deal of incon- 
venience. 

Senator SparkMAN. Mr. Chairman, I wonder if anyone is here from 
the State Department who could answer that. 

Mr. Ravu. Miss Knight is here. 

Senator Sparkman. Why not let her answer? She is not going to 
testify. I just thought she could clear up that question right away. 


STATEMENT OF MISS FRANCES KNIGHT, DIRECTOR, PASSPORT 
OFFICE, DEPARTMENT OF STATE 


Miss Knicut. We have agencies, Mr. Chairman, six agencies, and 
each agency has passport agents who are authorized to administer 
the oath and execute the application. The clerks of the court in the 
State and Federal courts who are authorized to execute the citizenship 
papers are also authorized to execute passport applications, only 
clerks of the court. 

There are 3,800 of them around the country. 

Senator Morse. That is your present procedure ? 

Miss Knieut. Yes, sir. 

Senator Morse. And there is nothing in this proposed bill that pro- 
poses to change that present procedure ? 

Miss Knicur. That is right. 

Senator Morse. So Senator Sparkman is right. This is an exten- 
sion of your present procedure ? 
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Miss Knienr. Yes, sir. 

Senator Arxen. That is all. 

The Cuatrman. Are there any other questions to ask the witness? 

If not, thank you very much for your clear statement. 

Mr. Ravn. Thank you, sir. 

The CuatrrmMan. The next witness is the representative of the Na- 
tional Lawyers Guild of Washington, Mr. David Rein. 


STATEMENT OF DAVID REIN, REPRESENTATIVE OF NATIONAL 
LAWYERS GUILD, WASHINGTON, D. C. 


Mr. Rery. Mr. Chairman and Senators, my name is David Rein. I 
am a practicing attorney here in Washington, D. C., and I am appear- 
ing here in behalf of the National Lawyers Guild. 


CONSTITUTIONAL RIGHT TO TRAVEL 


In his message of July 7 on passport legislation, the President af- 
firmed that the right to travel abroad was an inherent right of an 
American citizen protected by the Constitution. This, of course, 
was no more than a recognition of the import of the decision of the Su- 
yreme Court in Kent & Briehl v. Dulles. Indeed in arguing this case 
ae mao the Court, the Solicitor General had already conceded that the 
right to travel abroad was a constitutional right of citizens on the 
same level as the right of citizens to travel from State to State. 

Accordingly, the message of the President recognized that— 
any limitations on the right to travel can only be tolerated in terms of overriding 
requirements of our national security, and must be subject to substantive and 
procedural guaranties. 

The laneuage of the President’s message was consistent with the view 
of the Supreme Court in the Kent case. 

The Court there noted that— 

We deal here with a constitutional right of the citizen, a right which we must 
assume Congress will be faithful to respect. 

Tt should be further noted that the four minority judges who disagreed 
on the decision agreed with this view. 

Although they disagreed with the majority on the issue of statutory 
interpretation, they were careful to state that they were in no way 
suggesting that the actions of the Secretary of State in these cases met 
consitutional standards. 

They accordingly withheld judgment as to whether, under their view 
of the statute, it was an unlawful delegation of legislative power and 
was in conflict with both the first and fifth amendments. 

I think I would like to emphasize that point a little bit because I 
have read in some newspaper comment the mistaken statement that the 
four dissenting Justices of the Supreme Court in the Kent case upheld 
the action of the Secretary of State as being constitutional, and that 
was clearly not so. 

They simply said they disagreed on the question of statutory in- 
terpretation. They had the same constitutional problems as the ma- 
jority, which is, the majority did not meet and decide any constitu- 
tional problems that they would not speak on them either, so we do not 
have any voice on the Supreme Court in favor of the practice of the 
State Department as being constitutional. 
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NATIONAL SECURITY AND PASSPORT LEGISLATION 


S. 4110, introduced by the State Department, meets none of the tests 
vet Forth in the President’s message, and ignores completely the Su- 
preme Court’s caveat on the constitutional issues involved. 

“7, There are no overriding requirements of national security” 

To meet this requirement, the bill furnishes only the by now stale 
findings that we are engaged in a cold war, plus the finding of a pre- 
sumption that travel by anyone who has in the last 10 years engaged 
in activities in furtherance of the international Communist move- 
ment will seriously impair the conduct of the foreign relations of the 
United States or be inimical to the security of the United States. 

We treat below with the irrationality of such a presumption and its 
failure to comply with either substantive or procedural safeguards as 
required by the Constitution. 

But even apart from the invalidity of the finding, it cannot be seri- 
ously maintained that this constitutes a showing of an overriding 
requirement of national security. 

Congress may make a finding that it does not like Communists, 
former Communists, Communist sympathizers, pro-Communists, or 
those with leftist views generally. 

It is a far cry, however, from such a finding to the conclusion that 
the travel abroad of such citizens constitutes a threat either to national 
security or to the conduct of foreign relations. 

Certainly something more than a statement of hostility to commu- 
nism is needed to furnish the preliminary requisite that national secu- 
rity is imperiled. Just what is the nature of the evil anticipated 
from the travel of such citizens as Paul Robeson, Rockwell Kent, or 
Dr. Briehl, that requires so drastic a restriction on the constitutional 
rights of all citizens ? 

The bill is silent on this subject and in all of its litigation in the 
courts in these cases the State Department has never specified or defined 
the alleged danger involved. 

If I may depart from the prepared statement for a moment and 
comment on the testimony given by the representativ es of the State 
Department before this body last week, it is significant that when the 
Senators asked Mr. Murphy and his assistants just what the danger 
which the proposed legislation would meet, they had no concrete cases 
or problems to suggest. They came up only with the case of Mr. 
Klaus Fuchs, who incidentally was an English citizen, traveled not 
at all so far as I know except from the United States to England 
and from England to the United States, and the only other examples 
furnished were two British diplomats who were in the diplomatic 
service of Great Britain, Burgess and MacLean. 

None of these people w ould be affected at all by the passport bill. 

As a matter of fact, all of them presumably had gone through very 
stringent security clearance to have the positions they did in the 
E nglish Government. It is significant, however, that we heard not 
one word from the State Department about the cases in which it had 
actually denied passports, and what the purpose of the denial of those 
individuals was and how that affected the national security. 

I refer briefly to cases like Robeson, Kent, Lamont, and Briehl. On 
that subject, the danger posed by the travel of these citizens, the State 
Department was silent. 

30184—58 
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COMMENTS ON PAST STATE DEPARTMENT PRACTICE 


Commenting on the _ practice of the State Department which 
was invalidated by the Supreme Court decision, Senator Hennings in 
an article in Coronet magazine in December of last year said: 

There is considerable reason to believe that the State Department’s abuse of 
this power has resulted in more harm to our foreign relations and national secu- 
rity than if there were no restrictions on passports at all. It would seem wiser 
to have let Dr. Briehl, even granting his leftist political leanings, attend the 
World Mental Health Organization Congress in Istanbul, rather than give the 
Communists the opportunity to make political capital of the denial. 

Similarly, the Wall Street Journal commented as follows in an 
editorial on July 14: 

Paul Robeson is a man with whose opinions about this country we com- 
pletely disagree. But can a radical baritone’s voice drown out Mr. Dulles? 
Can his views threaten NATO or nullify all the billions of dollars we’ve spent 
on foreign aid to make friends and influence other nations? If so, we have 
built a foreign policy that is insecure, indeed; and we might be the better off 
for knowing aboutit. * * * 

Our Government and private agencies have spent millions upon millions 
of dollars to strengthen the image of America as the land of the free. But 
will other people in other places not think of us as the land of the fearful 
if we deny the right to travel to our own critics? Surely, this is an unbecoming 
posture for the Nation, at best. 

There is, in fact, no urgent need for this legislation. Since the 
decision of the Supreme Court, the State Department has issued pass- 
ports to most of the citizens who had been previously denied permis- 
sion to travel. Most of them have, in fact, already proceeded abroad. 
We have in the past seen how the restrictive policy of the State 
Department has functioned. 

It has caused, as the committee well knows, considerable criticism 
here and major hostile reaction abroad. We have now an oppor- 
tunity, before sanctioning the imposition of these restrictions once 
again, to see how a policy of unrestricted travel functions. It would 
appear to make sense to wait at least the 6 months until Congress 
reconvenes in January to see what the effects may be of the travel 
abroad of such citizens as Paul Robeson. 


DELAY IN LEGISLATION URGED 


It would be well to see the effect on the national security of Paul 
Robeson’s appearance in Othello in England. We might, in fact, 
find that instead of contributing to the downfall of the Republic, 
his appearance abroad may gain us much good will and increase in 
esteem as a result of our practice of granting passports to all. In 
any event, there is hardly any urgency for legislation at this time, 
and certainly not the bind of urgency that should move this Congress 
to act without having adequate time to study legislation of so com- 
prehensive a character. 

The enactment of legislation should be delayed at least long enough 
to permit full and adequate study and to weigh the experience under 
the present practice. Legislation passed under pressure of nonexist- 
ent emergencies almost always turns out to be a mistake. 

Almost 8 years ago, Congress passed as an emergency measure the 
Internal Security Act of 1950 with its elaborate provisions for regis- 
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tering organizations. To justify the drastic provisions of that legis- 
lation, the preamble of the statute recited an imminent danger posed 
to the Republic by the activities of the Communist Party and Com- 
munist-front organizations. 

As of the present, almost 8 years later, no organization has regis- 
tered or been ordered to register. Yet it cannot be shown that in this 
period our internal security has been in any measure impaired. Surely 
we have by now reached the stage where Congress can judge the need 
for legislation not on the basis of hysterical declarations or the strength 
of anti-Communist sentiment, but rather on the hardheaded basis 
of practical experience and proven need for any measure, regardless 
of how anti-Communist it might be. 


NEED FOR THOROUGH STUDY 


There are several other reasons why the proposed State Department 
bill should not be enacted in a hurried fashion without adequate and 
careful consideration. Although ostensibly introduced to counter- 
act the decision of the Supreme Court in the Kent case, the legislation 
goes far beyond the scope of that decision. It is in fact a comprehen- 
sive bill dealing with the issuance and control of passports in all re- 
spects. If enacted, it would be the first such legislation since 1926, 
and indeed, because of its comprehensive character, unlike the 1926 
statute, the first complete act on passport control in the history of our 
country. Certainly no bill of so far reaching a nature should be con- 
sidered by Congress in the last few weeks of the session. It is far too 
serious and important a subject to be treated in so breathless a fashion. 

Under the proposed bill, the Secretary of State is for the first time in 
our history given unreviewable discretion to prevent travel by anyone 
to certain designated areas or countries—and this quite apart from 
anything to do with communism or Communist activities. The bill 
also creates two brandnew crimes. First is the crime of going to an 
area declared off limits by the Secretary even if one has a passport. 
Such a provision would have made William Worthy and other news- 
papermen who visited China guilty of a crime. Secondly, the bill 
makes it a crime to refuse physically to surrender a passport to the 
State Department on demand. 

We have already heard some discussion, I believe, raised by Senator 
Aiken as to the vagueness of that provision. 

Even assuming that there may be some measure of merit to these pro- 
posals, the implications of such novel innovations in our law are cer- 
tainly far reaching enough to require mature consideration rather than 
slapdash acquiescence. 

In all respects, the plea of urgency is spurious. It is not supported 
either by rational argument or by the showing of concretized peril. 
The scare argument—that unless this Congress acts immediately with- 
out the deliberation and time needed for a careful consideration of so 
important a piece of legislation, some dangerous Communist might go 
abroad to do God knows what in the next 6 months, is not a serious 
argument and hardly worthy of the dignity of a free nation. 

Such an argument can appeal only to those with a mania for total 
security. For those afflicted with such a mania, there can, of course, 
be no rational response or even a rational debate. 
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As Justice Douglas recently remarked : 


Total security is possible only in a totalitarian regime—the kind of system we 
profess to combat. 

Moreover, the bill in its present form is patently unconstitutional 
both substantively and procedurally as we shall show. 


“TI. The lack of substantive guaranties” 

Although the President’s message promised that the proposal of the 
State Department would contain substantive guaranties, the bill in 
fact contains none. Under the proposal, travel is restricted in two 
separate areas. We will deal with these separately. 

(1) Political restrictions—The bill would forbid travel by those 
whose activities abroad would “seriously impair the conduct of the 
foreign relations of the United States” or “be inimical to the security 
of the United States.” 

These terms have no meaning whatsoever, and they in fact place 
no restrictions on the Secretary at all. 

Under these standards he can do as he has in the past, prevent 
travel of any citizen whenever he sees fit to do so. The addition of 
a presumption that anyone who in the past 10 years has advanced 
the Communist movement will of necessity in going abroad fall in 
these categories is on its face irrational. The Supreme Court has 
held that “a statutory presumption cannot be sustained if there be no 
rational connection between the fact proved and the ultimate fact 
presumed, if the inference of the one from proof of the other is arbi- 
trary because of lack of connection between the two in common ex- 
perience (Zot v. United States, 319 U. S. 463, 467; see also Manly v. 
Georgia, 279 U.S.). 

The suggestion that the travel abroad of Dr. Briehl to attend a 
medical convention or of Rockwell Kent to paint or of Paul Robeson 
to sing in concerts will in some way be inimical to the security of the 
United States is on its face absurd. As stated by Professor Com- 
mager in an article in Saturday Review: 

The allegation that those who go over on legitimate errands might perhaps 
engage surreptitiously in illegitimate activity does not rise to the dignity of 
an argument. 


WHAT CONSTITUTES ACTIVITIES ADVANCING THE COMMUNIST MOVEMENT 


When we realize what the State Department in the past has classi- 
fied as activities advancing the Communist movement, the irrational- 
ity of this presumption becomes even clearer. 

It will be helpful to quote from the record in the Kent case to 
illustrate the nature of the activities which would place a citizen 
within the ban under the proposed legislation. 

Before turning to the quotations from the record in the Supreme 
Court, I would like to comment that when Mr. Murphy appeared 
here before this committee, he expressly made the point in his state- 
ment that nothing in the proposed bill would interfere in any way 
with the rights of people to speak or criticize the Government or our 
foreign policy either here or abroad. 

I think we must weigh that statement in the light of the practices 
which the State Department has had in the past in interpreting this 
provision of interfering with national security or advancing the 
Communist movement. 
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It is with that in mind that I give you certain examples which 
are quotes from letters written by the State Department—they are 
not my quotes, they are not the Court’s quotes—this is a quote from 
a letter written to Mr. Kent by Miss Knight of the Passport Depart- 
ment and these allegations are typical of the types of allegations 
which have been made against individuals who have been denied pass- 
ports throughout the procedure which has been employed by the State 

partment, and I quote: 

The record in the Supreme Court revealed that Mr. Kent had sinned as 
follows according to the State Department (record in the Supreme Court, No. 
481, October term, 1957, pp. 24-25) : 

“You allegedly made a speech in 1952 in which you urged that Communists 
in the United States must be defended. 

“You are a sponsor of a four-page petition addressed to Attorney General 
Herbert M. Brownell criticizing the use of paid informers. 

“Signer of a petition sponsored by the Peace Information Center urging a 
ban on use of atomic bomb. 

“It has * * * been alleged that you sought the repeal of the Walter-McCarran 
law. 

“You urged clemency for Rosenbergs. 

“You urged release on bail of Steve Nelson who was convicted of sedition in 
Pennsylvania.” (The Nelson case was subsequently reversed by the Supreme 
Court.) 

It is perhaps fortunate that the bill does not push the time limit 
back 15 years. If it did, it would bar travel by all those who fought in 
World War II or in any way contributed to our victory. 

Since we were allied with Russia in that war, under the standards 
of the bill, their activities may be said to have been “in furtherance of 
the international Communist movement.” Even in its present form, 
the bill would make ineligible for passports Justices of the Supreme 
Court, as well as any Senator who votes against the proposed bill or 
even delays its passage because of the need to study the bill. 

Nor can any comfort be gained from the supposition that Secretary 
Dulles would not exercise the power granted him in this fashion. See- 
retary Dulles might not, but others might. 

The issue here is not whether any particular Secretary would ex- 
ercise this power in this fashion (although past experience indicates 
that any Secretary is quite likely to exercise this authority to the 
degree and extent that he thinks he can get away with it) but 
whether the Congress should grant the Secretary the power to act in 
so irrational a fashion. 

Even apart from the breadth of the grant of power, the proposal 
is invalid in several other respects. It would permit the Secretary 
to deny passports solely on the basis of the exercise by citizens of 
their first amendment rights * * * that of peaceful assembly, petition, 
and speech, as is demonstrated by the allegations which I have set 
forth from the Kent case. 

It also constitutes an unreasonable restriction on the fifth amend- 
ment right of travel. 

(2) Geographical restrictions.—The second category of restrictions 
relates to geographical limitations. 

Here too there is absolutely no limit set to the discretion and power 
of the Secretary. He can bar travel even to those who held passports 
whenever he finds that travel in certain countries or areas “would se- 
emery impair the foreign relations or foreign policy of the United 
States.” 
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This, of course, merely gives to the Secretary blanket authority to 
restrict travel whenever or wherever he wishes. And for the first 
time in the history of our country any citizen who chooses to travel 
despite the Secretary’s ban is made guilty of a crime. 


“III. Lack of Procedural Guaranties” 


The proposed bill in addition contains no significant procedural 
ponies With respect to the first category, the area of alleged 

ommunist activities, the bill contains a facade of due process but no 
significant procedural protections. 

We have already considered the irrational nature of the presump- 
tion that one who has in the past 10 years advanced the Communist 
movement is necessarily going abroad to impair the conduct of for- 
eign relations. 


BURDEN OF PROOF 


Section 104 (c) of the proposal aggravates the procedural inva- 
lidity of this provision. It provides that if any citizen has engaged 
in such activities within the past 10 years, he “shall have the burden 
of proving” that he is not going abroad in order to impair the con- 
duct of the foreign relations or to engage in activities inimical to the 
security of the United States. 

The Supreme Court has recently held in its decisions on the Cali- 
fornia loyalty oath cases that such a shifting of the burden onto the 
citizen is itself unconstitutional. See Speiser v. Randall; First Uni- 
tarian Church of Los Angeles vy. Los Angeles, decided June 30. Of 
course the citizen will not be able to meet this burden by stating the 
purpose of his trip any more than Mr. Kent could by swearing he was 
going abroad to paint, or Dr. Briehl by swearing he wished to attend 
a psychiatric convention. 

The previous witness has already indicated the gross invalidity of 
this bill as measured against the recent Supreme Court decisions 
which we cite in our statement. I think if we considered how the pro- 
vision would work it is clear that the citizen would not be able to meet 
this burden by stating the purpose of his trip any more than Mr. 
Kent could by swearing he was going abroad to paint or Dr. Briehl by 
swearing that he wished to attend a psychiatric convention. 

Both of them did that but did not satisfy the State Department. 

The Secretary nevertheless arbitrarily concludes on the basis of the 
citizen’s past activities that he is the kind of person who might, in 
undisclosed fashion, somehow imperil foreign relations or internal 
security. 


DEFINITION OF “ACTIVITIES ADVANCING THE COMMUNIST MOVEMENT” 


In addition, section 201 of the bill will give the Secretary authority 
to require any applicant for a passport to verify under oath that he 
does not fall within the forbidden category. Applicants will therefore 
be required to state at the very outset that they have not within the 
past 10 years engaged in activities advancing the Communist move- 
ment. 

Because of the vagueness and the indefiniteness of the term, almost 
no responsible individual can seriously take such an oath because it 
will be impossible for him to determine that nothing he has done 
within the past 10 years has coincided with some program or activity 
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of the Communist Party. This inability to take such a broad and 
sweeping oath will bar applicants from the outset, and will in itself 
be a violation of constitutional requirements as laid down by the 
Supreme Court in the California loyalty oath cases. 

The procedure for Court review provided in section 304 is also but 
an empty facade. The Court is given power to review the findings 
of the Secretary of State where they are based upon the open record 
but has no authority to review or even consider findings which the 
Secretary states are based upon considerations which he cannot dis- 
close. 

Experience has shown that in every case where findings on an open 
record seem inadequate, the Secretary falls back upon the plea that 
the ban is based upon the considerations of foreign relations which 
cannot be revealed. 

That were carried to the extent in the Dayton case where the Sec- 
retary refused to reveal the evidence relied upon but he stated that he 
could not even give the reason for denying the passport because if he 
gave the reason that in itself would imperil foreign relations. That 
procedure would still be sanctioned under the bill, which would mean 
that there would be no judicial review of any significance. Thus, in 
the Dayton case, the challenge that there was no rational reason to 
prevent Dayton from going to India was met with the response that 
what the Secretary feared by Dayton’s travel to India could not be 
disclosed because disclosure itself would impair foreign relations. 

In the area where travel will be limited geographically, there is not 
even this inadequate court review. Here the Secretary’s determina- 
tion is by terms made final and unreviewable. 

If the Secretary puts an area off limits, that is the end of the matter. 


Conclusion 


The proposed action would sanction the conduct and practice of the 
State Department prior to the decision of the Supreme Court in the 
Kent case and would, in addition, as we have shown, create two new 
crimes. 

Perhaps the best description of the practice of the State Department 
was given by Judge Edgerton of the District of Columbia Court of 
Appeals. 


S. 4110 OPPOSED 


In my experience this is the best summary of the type of practice 
which has been engaged in by the State Department and which would 
be sanctioned by the bill now proposed by the State Department. 

He described that practice as follows: 


The Secretary proposes to continue restricting the personal liberty of a citizen 
because statements by informers whom the Secretary does not identify have led 
him to think that if the citizen goes abroad, he will do something, the nature of 
which the Secretary does not suggest, which the Secretary thinks, for reasons 
known only to him, will be contrary to what, for reasons known only to him, he 
conceives to be the “‘national interest.” 


This practice posed to Judge Edgerton the following questions: 


May the Government deprive a citizen of his constitutional liberty to go abroad 
(1) without a jury trial, (2) without a definite standard of guilt, (3) without 
sworn testimony, and (4) without an opportunity to confront his accusers or 
know their identity? May it deprive him of this liberty because of the way he 
has exercised his first amendment rights of free speech, press, and assembly? 
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Judge Edgerton concluded on the basis of his examination of this 
practice that: “Iron curtains have no place in a free world.” 

I respectfully suggest that this conclusion is the appropriate one for 
this committee to adopt with respect to this bill. §S. 4110 should be 
rejected. No passport legislation seems at this time to be necessary 
or desirable. If further experience shows the need for such legisla- 
tion, it can be enacted then, tailored to meet particular problems and 
needs. 

Thank you very much, Mr. Chairman, for the opportunity to pre- 
sent this statement. 

The Cuarrman. Thank you. 

May we ask some questions ? 

Mr. Wiley, have you any questions? 

Senator Wier. I am sorry I wasn’t here to hear the first part of 
this statement. 

ALTERNATIVES 


There are some of us that feel that there is a situation that requires 
a remedy. We do not believe necessarily that the remedy is the bill 
outlined by the administration. With your fine mind, sir, you might 
have some suggestion. 

In other words, take the situation we are in today, where an emer- 
gency has been declared. Can you suggest any remedy in the interests 
of the national safety that lies between doing nothing and the pending 
bill? I think anyone who reads can see that the developments around 
the world requires the utmost alertness and precaution on the part of 
ourselves. We know very well that agents of the Kremlin operate 
everywhere, including in this country. 

I realize also that that is not what this bill is supposed to cover. It 
is supposed to cover our own citizens. You are an American and you 
recognize that brush fires can start by the activities of people who are 
not loyal. 

What is your suggestion, or is there no alternative to the judgment 
of the Secretary of State from information that has come to him that 
he cannot divulge, that restraint be placed on the travel of an indi- 
vidual in the interests of the public welfare or to doing nothing? 

According to your statement, the bill is unworkable and invades the 
constitutional rights of the citizen, as the Court has decided. 

That is your position. 

Mr. Retry. Yes, sir. 

Senator Witry. I ask you again, have you any suggestion to make ? 

Mr. Retry. I would say right now we do have a remedy. I do not 
think the answer should be—I think, as the previous witness pointed 
out, we are not in a situation where the State Department is without 

ower under the Supreme Court decision to deny passports to any 
individuals, That is, he can deny passports whenever there is a basis 
to believe that a violation of law will flow from the granting of a 
passport. 

I mean that was the statement of the Supreme Court. 

Senator Witey. Justa moment. The thing that always troubles me 
is that there is a certain field in which even the rights of the individual 
are not dominant or predominant. We reach out in time of need and 
take a boy into the armed services, contrary many times to his own 
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will, because the public interest requires it and the safety of the Nation 
requires it. 

If you can do that to the individual, in the interests of the public, 
pursuant to law, is there not a justification to limit his constitutional 
right to travel, through law, especially when, as I say, in the language 
of law, an emergency has been declared ? 

I am trying to see my way through that field. Freedom of speech 
is a constitutional right, but it does not entitle you to call out “Fire” 
in a theater, as the Court has said. Now, with those rather unthought- 
out ideas, can you give us the benefit of your philosophy? The right 
of “+g people and the right of the state to protect itself is also a great 
right. 

‘Tam trying to see my way because the judgment of better men than 
myself is that something is necessary. 


PRECISE LIMITATIONS REQUIRED 


Mr. Retry. I would say in answer to your question that the right to 
travel similar to the right of freedom of speech is subject to limi- 
tations. 

The court has held that. But it is subject to limitations only in 
accordance with the dictates of the Constitution, and that would mean 
that it cannot be subject to limitations unless the limitations themselves 
are precise and clear and tangible. 

They cannot be broad and vague and left generally within the dis- 
cretion of the Secretary of State. 

Secondly, the limitations must be of such a nature that the cause for 
the limitation must in itself justify the limitation. 

In other words, you cannot forbid the right to travel because of a 
statement made which is in itself an exercise of freedom of speech. 

If I may give the example, you cannot prevent someone from travel- 
ing because he criticizes our foreign policy, because that is just to 
take away one constitutional right because of the exercise of another 
constitutional right. 

You must have a much firmer basis than merely the exercise of 
free speech, and this whole policy of the State Department, both in 
the bill and in its past practice, has been based upon the notion that 
because someone criticizes Secretary Dulles or because he belongs to 
an organization that may not agree with the foreign policy, that 
therefore he is going to do something possibly illegal or he makes 
such a presumption, or therefore that his travel interferes with our 
foreign relations. 

Well, that is impermissible because you are restricting not only there 
the right to travel but the right of freedom of speech as well. 

Now, if you are going to have standards, the standards must be 
limited to such things as espionage. 

We have heard a great deal of discussion, for example, by the 
Secretary of State about possibilities of espionage. I have seen 
nowhere a proposal by the Secretary of State to give him the right to 
deny passports to those engaged in espionage. 

If that is the type of problem he is concerned with, he should come 
forth with some procedure of that kind. 

Third, you also have this important problem. That even where the 
restrictions may be imposed because of some acts on behalf of the 
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individuals, not speeches or attitudes but conduct, there must be full 
procedural protections. 

In other words, it does not conform with our constitutional scheme 
to permit a constitutional right to be deprived to anyone, and that 
goes with whether or not you get drafted by selective service or 
whether or not you can say “fire” in a theater without a full procedure. 

Now, it may not have to be trial by jury, but it must mean at least 
the rudiments of due process of law. You must know what the charge 
ls against you. 

You must have an opportunity to defend, and you just cannot be 
denied it on the basis of the whim and caprice of some governmental 
official. I think as the courts have often pointed out, it is not even a 
question of placing confidence in your Cabinet level, your Secretary 
of State, because as things always happen and as matters of this kind 
are applied in practice, you will always find that the restrictions are 
imposed by some subordinate official all the way down the line, and 
it 1s always going to be a subordinate official who is always more 
anxious to restrict the limitation, more anxious to restrict the freedom, 
than to permit the travel because of his fear of being criticized. 

I say these are the problems one must meet. If one says that in order 
to meet this in a constitutional fashion there is some danger that some 
individual might do somthing that might damage the internal security 
in some fashion, all of these vague suppositions, I say in this par- 
ticular it is a very small risk that we run, and even if we run that risk 
under our constitutional system, and as a matter of fact not only 
the constitutional system but as I understand the whole framework 
of the philosophy of our Government, that is a risk we must run, 

We can have no ironclad system which says that there are no risks, 
and I submit also, as I have indicated in my statement, that the State 
Department here has made no showing of any kind of arisk. It is sig- 
nificant, and I say this, that the type of risk we are here concerned 
about that would be run would be done by individuals who might 
engage in these espionage activities. 

They are the type of people who would pass every form of security 
check that we had under passports because they won’t belong to 
Communist organizations or Communist-front organizations. 

They will be able to get all their passports and engage in all their 
activities, and if you have this kind of proposal, all you will be doing 
is restraining travel by innocent people who may have differing views 
on foreign policy with the Secretary of State. 


CONSTITUTIONAL RIGHTS AND NATIONAL SECURITY 


Senator Wier. I think the generality that you have given us is 
correct. Iam still looking for an answer to my question that I think 
must be forthcoming. 

Government officials are seeking to maintain the safety of this coun- 
try in this pushbutton age. There must be available remedies or 
let’s say adequate procedures, if you want to call it that, to protect the 
general welfare. 

I do not disagree with what the Court has said, but we are living 
in a different age than we were even 10 years ago. 

As Khrushchey said the other day, the Russians have got intercon- 
tinental missiles. I hope we can find a mechanism that will protect 
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the general welfare or the general interest and at the same time see 
that the constitutional rights of the individual are preserved. 

But when I studied law, I learned the principle that when a fire 
started, and a general conflagration was dhecatand, in the interests 
of the general welfare, the houses could be destroyed even before that 
fire got there so it could not spread to others. Like the old prairie 
fire idea you could start a backfire without regard to property rights. 

All these rights it seems to me are subject you might say to a con- 
stitutional provision. The Constitution itself is but a great protec- 
tive measure for the individual as well as for society. 1 expect what 
I have said to you might provoke this young man to my left who is 
always so vigorous in his mental approaches to see if he can get the 
answer. 

That is all I have, Mr. Chairman. 

The CHarrman. You have been given a great introduction. Have 
you any questions ? 

Senator Morse. The Senator from Alabama comes ahead of me. 

Senator Sparkman. Mr. Chairman, I want to ask just this ques- 
tion of Mr. Rein. 


PRESENT POWERS OF THE DEPARTMENT OF STATE 


Mr. Rein, I thought your statement was most interesting, but you 
end up by saying we do not need any passport legislation. Now, as a 
matter of fact, if we do not have some passport legislation, then accord- 
ing to your argument, the State Department can go on just as it has 
been going except for that narrow area that you point out involving 
the Kent, Briehl. and Dayton cases, is that not true ? 

Mr. Ret. No. I think perhaps that it was overstated. It can 
go on to the extent to which the Supreme Court said that it could 
deny passports under the present existing legislation, and the Supreme 
Court placed that in two categories, one ‘about which I think there will 
be no dispute whatsoever, that is only a citizen is entitled to a passport 
or one owing national allegiance, and second, in an area where the 
person going abroad would be going abroad for illegal activities. 

Now, “T would not say that does not pose a problem of further defini- 
tion perhaps by Congress as to what the nature of the illegal activities 
are, such as some of the provisions in the State Department bill or 
some of the provisions in the Humphrey bill, to which I think there 
is certainly no objection. 

I say the Humphrey bill certainly if it were adopted would be a 
bill which would concretize and make more detailed the statement 
of the Supreme Court of the United States. 

I would say even in that field, however, I have no feeling, I do not 

say it is not necessary but cer ‘tainly there is no urgency for the legis- 
lation in the sense that this is a difficult problem, even the problem 
of the extent to which one would bar it for convictions of felony. 

It is not the kind of a problem, particularly since Congress has 
never before addressed itself to this problem, even in the 1926 act. 

It does not seem to me to be the kind of problem that should be con- 
sidered by the Senate committee at the very last weeks of a session. 

I just have the feeling that anything done at this time is likely to be 
possibly wrong because } you just don’t have the full and adequate time 
to consider it, “because what you are doing is embarking on a subject 
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of when shall a passport be denied, and there is no reason not to wait 
the 6 months in terms of any great urgency. 

That is my main point, not that Congress should never pass passport 
legislation, if I may make that clear. 

Senator SparKMAN. Thank you. 

The Cuatrman. Mr. Morse. 

Senator Morse. I have no questions of the witness. I only want 
to say to my very good friend from Wisconsin that I do not feel 
that as a Senator I have the right—I have the right, but I do not 
think it is fair—to criticize a given administration proposal on any 
subject matter unless I am willing to offer what I think is a construc- 
tive substitute therefor, and I do happen to be a cosponsor of the 
Humphrey bill. 

I also feel there is a great deal of merit in the Fulbright bill. I 
think the Humphrey bill probably needs some further modifications 
along the line of the Washington Post editorial that I referred to 
earlier this morning. But I am going to stand for constructive legis- 
lation. I do think that there should be brought before us the best 
experts we can get in this country for a discussion of the basic con- 
stitutional problems that I think are involved in any piece of legis- 
lation on passports. 

I am through, Mr. Chairman, to the surprise of my friend from 
Wisconsin. 

The Cuatrman. I am sorry we cannot engage in more revelry if 
that is what you call it because we must get out of this room at 12 
o’clock and there are two more witnesses who have carefully prepared 
themselves to present their views tous. I think we had better proceed 
to hear them. 

The first is a representative of the Federation of American Scien- 
tists, represented here by the witness Prof. John S. Toll of the Uni- 
versity of Maryland and he has furnished a typewritten statement 
of considerable length. Could you summarize it, Mr. Toll? 


STATEMENT OF JOHN S. TOLL, PASSPORT COMMITTEE OF THE 
FEDERATION OF AMERICAN SCIENTISTS 


Mr. Touu. Yes; I could take excerpts from it if you wish. 

The Cuatrman. We can print the whole thing. 

Mr. Tou. Yes; could it all be printed ? 

Senator Morsr. Mr. Chairman, may I speak on this procedural 
point? I want to be very cooperative but I find it, Mr. Chairman, 
very difficult to have a witness come before me and be handed a pre- 
pared statement and then have the prepared statement put in the rec- 
ord, and then I am expected to sit here and perform my senatorial 
function of examining the witness if he ought to be examined. 

I object to the procedure. I think that these witnesses ought to 
read their statements so that we are in a position to cross-examine 
them. 

That is only one man’s point of view. 

The CHatrman. Instead of hearing a summary of the statement 
the witness will read the statement. 

Mr. Tou. My name is John S. Toll. I am a professor of physics 
and chairman of the department of physics at the University of Mary- 
land, and a former member of the executive committee of the Federa- 
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tion of American Scientists. It is a great privilege to appear before 
you today to present testimony on behalf of the Federation of Ameri- 
can Scientists (FAS) in opposition to S. 4110 (standards for the 
issuance of passports). The testimony has the approval of the pass- 
port committee of the FAS, and is consistent with longstanding policy 
approved by the national council. 

The Federation of American Scientists (FAS) is a nonprofit organi- 
zation of scientists who have associated themselves together for the 
collective expression of their views on public issues which affect science 
or with reference to which the experience or perspective of scientists 
may be a useful guide. Membership in the original organization 
comprised approximately 90 percent of the technical personnel at the 
various Manhattan District research centers. The present member- 
ship numbers over 2,200, almost all of whom are scientists, engineers, 
mathematicians, and medical research personnel. 

The organization also includes a small proportion of nonscientists in- 
terested in the aims and purposes of the group. When FAS was 
formed at the end of World War II, it stated its basic aim as the 
meeting of the “increasingly apparent responsibility of scientists in 
promoting the welfare of mankind and the achievement of a stable 
world peace.” 

Because of its concern with the international exchange of scientists 
and scientific information the Federation of American Scientists in 
1951 set up a passport committee when it became apparent that the 
policies and procedures of the State Department Passport Division 
were impeding scientific travel. 

Our committee has since that studied many passport cases involving 
scientists, and in 1955 we testified as to our findings before the Stand- 
ing Subcommittee on Constitutional Rights of the Senate Committee 
on the Judiciary, November 15, 1955. We have maintained a con- 
tinuing interest in all problems connected with the exchange of scien- 
tists. 

The FAS has applauded many positive steps taken by the State 
Department in recent years to foster international scientific coopera- 
tion by such steps as the reestablishment of the scientific attachés at 
several major United States Embassies, the excellent choice of Dr. 
Wallace Brode as scientific adviser to the Secretary of State, and 
the support of coordinated research programs through UNESCO, 
NATO, and the International Geophysical Year. Individual mem- 
bers of our federation have noied many improvements in United 
States policies for the issuance of visas to foreign visitors and the 
courteous assistance of the State Department in many scientific ex- 
changes and conferences. 


MAINTAINING THE RIGHT TO TRAVEL 


As scientists we see many advantages that would come to our Na- 
tion if we maintain clearly the individual’s right to travel. If our 
passport laws stress our respect for each citizen’s freedom and for the 
constitutional procedures of due process, these policies will be in 
dramatic contrast to Communist contempt for the individual and the 
Soviets’ arbitrary limitations of foreign travel. 

In the past, our Nation has benefited immeasurably from the for- 
eign scientists who have been attracted by our respect for liberty 
under law; now more than ever we will benefit by stressing careful 
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attention to the need for well-defined criteria and judicial procedures 
in any interference with a basic right. 

Thus practical conclusions support firm adherence to our national 
principles. 

We therefore believe this in the passport field: There should be no 
denial of the right to travel without a full and complete hearing at 
which all of the evidence considered is placed in the open record. 

Anything less makes a mockery of purporting to act pursuant to 
any substantive standards. 

We want to make one general point that may appear startling at 
first sight. After studying many passport cases, our committee is 
convinced that political criteria for travel are not vital to the secu- 
rity of the United States. They make life more difficult for the Com- 
munists, but travel control of the kind we have had for the past 10 
years, in our opinion, does more harm than good. 


ALLEGED DANGERS TO UNRESTRICTED TRAVEL 


What are the dangers in travel unrestricted by political considera- 
tion? (We are not speaking here of cases where law violation can 
be established.) Since we are a committee of scientists, let us con- 
sider the hypothetical case of a scientist with Communist sympathies 
who wants to aid the international Communist movement. 

What can he do? If he somehow comes into possession of classi- 
fied information, he can easily deliver it to a Soviet diplomatic repre- 
sentative inside the United States. No passport is required. Fur- 
thermore, if a scientist is known to have had Communist involvement 
and so is subject to the provisions of S. 4110, his chances of acquiring 
classified information are nil with our present internal security system. 

The only potential damage to the United States in allowing such 
a person to travel, therefore, is the possibility that he will defect to 
the Soviets and make his services avedbnae to them. 

As scientists we can assure you that there is very little chance of an 
appreciable gain by the enemy in this way. Modern military tech- 
nology is such that an individual scientist is rarely of crucial im- 
portance; in addition, after 10 years of a tight security system in our 
national-defense laboratories those who might be suspected of wishing 
to defect are precisely those who have not been permitted to gain 
valuable military capabilities. 

Finally, it should be realized that with scientists, as with all other 
United States citizens, the fraction with Communist sympathies is to- 
day very small. 

Concerning reasons for passport control not connected with science 
we speak with less confidence, but we cannot think of any reasons 
which seem overriding. Who really is afraid of what Mr. Robeson 
can do by traveling to Russia? He will say nasty things about us, 
but so what? Perhaps we should be more worried about travel by 
high ranking professional American Communists; but the additional 
damage they can do by being allowed direct contact with Moscow seems 
limited. They will be closely watched after their trips, so they can- 
not be used in espionage, and the idea that they can be trained in 
Russia so as to be more skilled in influencing American public opinion 
is ridiculous. 

In short, while we cannot disagree with the strict logic of section 
104 of S. 4110, which concludes that travel by Communists is an aid 
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to communism, we want to raise the question whether our gain in 
stopping all Communist travel is worth the price we must pay for 
this accomplishment. What is this price? The restriction of liberty 
to travel works a stifling effect upon scientific advance and the growth 
of knowledge. 


FOSTERING ADVANCE OF KNOWLEDGE THROUGH TRAVEL 


Restrictions of liberty to travel in general tend to have an adverse 
impact upon the interchange of ideas in medical, cultural, sociologi- 
cal, and other professional and scholarly fields, as well as upon in- 
ternational understanding. The value to increased international un- 
derstanding in these critical times which the Secretary of State him- 
self places 1 upon the relaxation of travel restrictions is dramatically 
underlined by the recently announced agreement between the United 
States and the Soviet Union for the reciprocal dropping of travel 
restrictions and encouragement of wider interchange of tourists, 
newsmen, and technical and other visitors between our two countries. 

The effect in a single case is serious enough, but the cumulative ef- 
fect of these restrictions imposed by the Secretary is even more 
serious—and, by restricting the advance of knowledge and interna- 
tional understanding, may in the end, inflict untold ‘harm upon the 
very interest in whose name they are invoked, our national security. 

Unless it is clear beyond dispute that such restrictions of personal 
liberty can only help and not hurt the larger national interest used 
to justify them, they cannot stand. 


CASE HISTORIES 


For some scientists the price had indeed been very high. We have 
several case histories where long drawn out efforts to secure a pass- 
port have drained years from the man’s productive life and caused 
great personal anguish. 

The most recent example is that of Dr. Bruce Dayton, a cosmic ray 
physicist. 

In March 1954, Dayton applied for a passport to accept a 3-year 
appointment as a research physicist at the Tata Institute of Funda- 
mental Research in Bombay, India. After lengthy proceedings the 
application was finally denied in September 1955 by the Secretary of 
State who stated that he had— 


reason to believe, on the balance of all the evidence, that the applicant is going 
abroad to engage in activities which will advance the Communist movement, for 
the purpose, knowingly and willfully of advancing that movement. 

The State Department charged no wrongdoing by Dayton himself. 
It found merely that Dayton had associated with persons who, on the 
basis of undisclosed confidential information, were alleged to have 
worked for the Communist movement. Dayton freely testified as to 
all the associations. He insisted, however, that he knew nothing of 
the alleged Communist activities of which his friends and associ iates 
were acc cused, and he filed an affidavit denying membership at any 
time in the Communist Party. 

The State Department never specified the kind of activity in which 
they feared Dayton might engage if he were allowed to go to India. 
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There were hints of uneasiness about the connection between cosmic 
ray physics and nuclear weapons, but nothing sufficiently explicit that 
it could be challenged by scientific testimony. 

To quote from Dayton’s brief before the appeals court: 

Appellant has repeatedly sworn that his sole purpose in going abroad is to 
engage in completely unclassified experimental research in physics at the TATA 
Institute * * *. There is no evidence to the contrary; nor has the Secretary 
at any time indicated any other specific purpose for appellant’s proposed 
travel. * * * Although the Secretary has persisted in his conclusion that ap- 
pellant desires to travel to engage in * * * Communist activities * * * he has 
yet to tell us just what are those activities and how they will advance the Com- 
munist movement. 

In his petition to the Supreme Court, this spring, Dayton commented 
that under the formula used by the State Department, “no one can 
possibly know what conduct on his part will render him ineligible for 
passport facilities. 


CRITERIA FOR PASSPORT DENIAL 


Dayton’s dilemna illustrates our first concrete objection to S. 4110. 
The criterion for passport denial is impossibly vague. Section (103), 
paragraph 6, designates— 

Persons as to whom it is determined upon substantial ground that their activities 


or presence abroad * * * would * * * be inimical to the security of the United 
States. 


The Secretary of State is then instructed in section 104 (b), to— 
consider as material, among other matters, whether the applicant knowingly 
engages or has engaged, within 10 years prior * * * in activities in furtherance 
of the international movement. 

Even apart from the difficulty of defining the term “furtherance of 
the Communist movement,” what are these “other matters” ¢ 

It looks to us as if the State Department in this bill is pretending 
to establish specific criteria for passport denial but actually is leaving 
itself unrestricted discretion. With a law such as this, Bruce Dayton 
would have been no better off. 


USE OF CONFIDENTIAL INFORMATION 


Our second specific criticism of S. 4110 relates to section 302 (b) and 
303 which authorize the use of confidential information when required 
by national security. 

We profoundly distrust evidence from undisclosed sources and are 
convinced that on occasion the State Department has been seriously 
misled when the significance and reliability of such eveidence could 
not be challenged. 

For example, if the nature and sources of the derogatory informa- 
tion, which led to the charges against Dayton’s associates, had been 
known to Dayton, it is conceivable that cross-examination of witnesses 
and countertestmony might have tended to clear the associates of sus- 
picion or at least established that Dayton had no knowledge of the 
Communist activities in question. 

To quote from the FAS amicus curiae brief before the court of 
appeals : 


The Government * * * argues that it is granting due process * * * even 
though the denial of applicant’s passport is based in part upon confidential 
information. 
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It is our view that a contrary conclusion is required. * * * Applicant’s free- 
dom has been taken from him on the basis of information of which he has not 
been advised, and as to some of such information, at least, the ultimate source 
and reliability is not known even to the Secretary of State. * * * 

We believe that the right to travel, now acknowledged by the Gov- 
ernment to be guaranteed by our Constitution, should be accorded all 
our traditional safeguards, including the Meron that in pro- 
ceedings of the Passport Appeal Bos rd all facts on which the decision 
is to be based shall be introduced in open hearing. 

The Federation of American Scientists has no quarrel with strict 
security procedures, applied to the minimum necessary number of 
relevant people. If, for example, a man wished to work in a sensi- 
tive position in the Department of State, then stringent security 
measures are absolutely necessary. 

But with more than about a million citizens each year applying 
for permission to travel, it is hard to believe that our security is 
protected by the denial of a few passports on the basis of haphazard 
and largely unevaluated information that happens to have found its 
way into the files of the Passport Office. 

In S. 4110 we are pleased by the provision in section 303 that copies 
of the recommendation and findings of the Appeal Board be fur- 
nished to the passport applicant, and we are glad to see section 304 
providing for court review of passport denials. 

Our previously stated objections, however, far outweigh these two 
points. In fact we venture the guess that this bill is unconstitutional 
in the vagueness of its criteria ‘and its admission of secret evidence. 


OPPOSITION TO EMERGENCY PASSPORT LEGISLATION 


To summarize, we believe that there is no need to push through 
emergency passport legislation. Any gain in restricting travel by 
Communists is small and does not equal the damage to our inter- 

national reputation and national traditions. We also believe the 
potential damage to our civil liberties from the passage of S. 4110 
would far exceed any conceivable security benefits. 

The State Department wishes to legalize the passport policy it has 
followed; the Federation of American Scientists thinks it should 
not be allowed to do so. Under this policy the Dayton case has not 
been an isolated one; many citizens have suffered great personal 
inconvenience and, in not a few cases, serious damage. 

International scientific communication has been adv ersely affected ; 
in a few well-publicized instances the passport denials by the State 
Department have made our Government look foolish in the eyes of 
the world. 

We believe Congress should wait for a bit to see just how much 
damage does result from travel unrestricted by political considera- 
tions. 

No doubt some kind of a passport law is desirable, but we think 
that a good law cannot be hastily enacted. 

Thank you very much for your consideration of our views. 

The Cuamreman. Thank you. 

Senator SparkMAN. No questions. 

Senator Morse. I have some questions, Mr. Chairman. 

The Cuarrman. Mr. Morse, will you proceed with your questions? 

30184—58——7 
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Senator Morse. I want to ask this witness first some questions about 
his qualifications. Then I want to ask him a few questions about 
some observations he has made in this statement. 


BACKGROUND OF WITNESS 


Mr. Toll, your statement says you are a professor of physics, the 
chairman of the department of physics, the University of Maryland. 

Mr. Toit. Yes. Of course, my views today represent only FAS 
and not the University of Maryland. 

Senator Morse. I understand, but I am seeking to find your quali- 
fications as a scientist to represent the attitude of the scientists. 

What is your position at the present time with the Federation of 
American Scientists? 

Mr. Torx. I am a member of the present time and a past member 
of the executive committee. 

Senator Morsr. Do you appear here this morning under any request 
made of you to appear as a witness by the Federation of American 
Scientists ? 

Mr. Totti. Oh, yes; surely. I have been asked to appear and the 
testimony has been drafted and worked over with by the passport 
committee of our federation and checked with the national office. 


AUTHORITY TO REPRESENT ORGANIZATION 


Senator Morse. That leads to my next question. Will you explain 
to this committee the procedural steps that are taken by your organi- 
zation to submit this testimony to this committee so that we can have 
some idea as to the extent to which this statement represents your 
group. Had they knowledge of the contents of the statement, and 
was it submitted with their approval ? 

Mr. Tot. Yes, sir. 

Senator Morse. Will you tell me when your association first re- 
ceived notice from this committee to send a witness before this 
committee ? 

Mr. Toru. I think the actual invitation came a few weeks ago, 
but actually we have been working on passport problems for a long 
time. 

At the last council meeting our passport policies were thoroughly 
discussed, and so we have clear guidance from the national council, 
which is the policymaking group of our organization. 


RELIABILITY OF STATEMENT 


Senator Morse. After your group received a request from this com- 
mittee, what steps were taken in the preparation of this statement 
from the Federation of American Scientists that we have before 
the Foreign Relations Committee of the Senate this morning? Can 
I, as a Senator from Oregon, rely upon it as the reasoned judgment 
of at least a majority of the scientists belonging to your group? 

Mr. Tort. Yes. Well, the views 

Senator Morse. I am not critical, but I hope I am a good enough 
lawyer to know the importance of laying a foundation for the relia- 
bility of testimony that I am asked to make judgment on. 
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Mr. Tou. Surely, and the procedure was word of the invitation 
then was sent to all our national officers and to our passport committee 
which actually took the bulk of the job of drafting initial points to 
be covered in the testimony and then the detailed wording was covered 
by representatives of our national office, by our council “and with the 
passport committee and we actually worked the wording of the testi- 
mony out by passing it back and forth, taking much of it actually 
from previous policy statements as approved by our national council. 

Senator Morsr. Was that done here in Washington, D. C. ? 

Mr. Tou. Drafting went on both here and at the headquarters of 
the passport committee which happens to be in California. 

Senator Morse. Therefore your drafts of the statement to be pre- 
sented to us this morning were sent back and forth by mail? 

Mr. Totx. And by telephone. 

Senator Morsr. How was the final approval of the final draft 
reached ¢ 

Mr. Tou. In this actual case there was not time to clear the final 
actual draft with the national council, but it was approved by members 
of the passport committee. 

Senator Morse. But the national council has not approved this final 
draft ¢ 

Mr. Tou, Not actually approved this actual statement but I think 
I can assure you it is totally in line, in fact, much of it is taken from 
the statements of the passport committee on national legislation. 

I will be glad to put their statements into the record if you wish 
to compare the testimony. 

Senator Morse. Therefore, it is your testimony this morning that 
this statement which we have before us now does represent the - point 
of view of, shall I say, a majority of the Federation of American 
Scientists ¢ 

Mr. Totu. Yes; it is totally in line with and follows from the policy 
statements of our organization as adopted by the national council and 
it has been approved by the committee set up to give us day-to-day 
guidance in this matter. 

Senator Morse. Very well. So much for the qualifications of the 
statement. 


EFFECT OF PASSPORT AND SECURITY REGULATIONS ON SCIENTISTS 


Now, professor, we in the Senate hear, from time to time, that the 
policies that have been followed by our State Department in passport 
matters and the policies that have been followed by our Government 
in regard to other so-called security issues have had an adverse effect 
on the morale of m: iny American scientists in respect to their making 
available their services to the Federal Government in the scientific 
field. 

In your judgment is there any basis for that report that we receive 
from time to time ? 

Mr. Tou. I am sure, of course, that the security regulations are 
considered by scientists in deciding where they can work most produc- 
tively, but I think it is only fair to state th: it the scientists, as far as 
I know, have responded to every call made upon them. 

T he at was made clear by Dr. Killian, who is the President’s scientific 
adviser who has said every scientist he has asked to help him in this 
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work has accepted the invitation. This was made at the last meeting 
of the society in his address and I think it is an indication of the 
fact that the scientists of the country have been loyal and many have, 
at great personal sacrifices, responded to the call to work for the 
national defense effort. 

But I think it is true many of them find, in certain circumstances, 
that they feel they can be more productive outside where they are not 
working under the restrictions, and that undoubtedly security restric- 
tions have at times impeded important scientific work. 

Senator Morsg. Professor, recently a group of us here in the Senate, 
members of this committee for the most part, had a luncheon with 
the great physicist, Dr. Compton, former chancellor of Washington 
University at St. Louis and another distinguished thermonuclear 
ae from MIT whose name has slipped me for the moment but 

will supply it for the record. They talked to us quite openly and 
frankly about the various security restrictions that are imposed on 
scientists, and the MIT professor made this statement, and I para- 
phrase him, but accurately: That our security restrictions in fact are 
working against the security of our country, because he pointed out 
that at MIT, at the present time, they have a great thermonuclear 
physicist who, up until now, has declined to participate in Govern- 
ment programs because he said, “Who is going to train the next gen- 
eration of scientists?” The MIT professor pointed out that these 
restrictions make it impossible to bring their students into the pro- 
gram, and that what our security restrictions were doing is in fact 
costing us in considerable degree one generation of scientists that are 
going to be necessary in the next generation to carry on where these 
older men left off. It came to me as a terrific shock and blow. 

I had not thought of the security regulations in that respect. And 
so these two men made the plea, as unquestioned scientists of note, that 
we get busy and do something to decrease these security regulations 
rather than increase them. Of course this would apply in the passport 
field, too. What is your observation in regard to that? 

Mr. Torx. I would certainly agree with the statement that security 
restrictions do often impede work. For example, at MIT it was not 
due to the unwillingness of a man to cooperate, but simply that he 
could not conduct a worthwhile research program in a university 
setting in which students can participate unless there is an absence 
of security restrictions. 

So it made it impossible to follow through a program which cer- 
tainly would have helped thermonuclear development if there had not 
been this restriction. 

WITNESSES 


The Cuarrman. I want to make a statement here in order that the 
record may be clear, and it is this: That these witnesses today who 
are being heard have asked to testify. They have not been asked to 
come and testify. Ata later date the committee may take the initia- 
tive in inviting witnesses to testify but so far it has not. They come 
at their own will and at their own expense. 

Senator Morse. I am glad the chairman made that statement be- 
cause it illustrates all the more the importance of my qualifying these 
witnesses when they appear before us so that we know what kind of 


a record we are having before us. 
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I want to ask another question, Professor, because I happen to think 
that a witness such as you is of great value to this committee. 

I cannot continue with the questioning at this time, but I do want 
to complete my record with you at a later date. 

Mr. 'Touu. I will be glad to come back if you wish. 

Senator Morse. I want to thank you for what I think is a great 

conte ibution you have made to this record. 

Mr. Toit. Thank you sir. 

Thank you very much for allowing me to testify. 

The Cuarrman. Thank you very much. There is one more witness 
on our program, Mr. Harry Rand. 

Senator Morse. Mr, Chairm: in, the Senate is in session and I shall 
object to his being heard at this time. 

Mr. Ranp. I shall be glad to return, Mr. Chairman. 


The CuHarmrman. I am very sorry that we cannot proceed to hear 
you. 


Mr. Ranp. That is all right, Mr. Chairman. 
I have spent a very interesting morning. 
As I say, Mr. Chairman, I shall be ol: id to return at any time the 


clerk of the committee advises. Iam in W ashington and shall be glad 
to come back. 


The Cuarrman. Before we adjourn, I shall place in the record a 
statement of Senator Javits. 


(The statement of Senator Javits is as follows :) 


UniTep Strates SENATE, 
COMMITTEE ON RULES AND ADMINISTRATION, 
July 18, 1958 
Hon. THeopore F’, GREEN, 
Chairman, Committee on Foreign Relations, 
United States Senate, Washington, D. C. 


Deak SENATOR GREEN: Your committee is confronted with a most difficult 
legislative problem in its consideration of the pending passport bills. On the 
one hand there is the fundamental right of Americans to travel not only within 
this country but also abroad; on the other hand there is the need to protect 
against the abuse of this right on a showing of the gravest imminent danger to 
public safety. 

Bearing these considerations in mind I recommend a bill establishing the 
freedom to travel limited only by jeopardy to national security, which should be 
specifically defined, as the basis for passport withholding subject to due process 
safeguards; of course, the provisions against law violators should be retained. 
I recommend against inclusion of the very generalized standard now contained 
in the administration bill for passport denial to persons whose presence abroad 
would: “seriously impair the conduct of the foreign relations of the United 
States.” This is the way to resolve the dilemma we face in this field. 

In Kent and Briehl v. Dulles (357 U. S. 116) the Supreme Court held the 
Secretary of State was unauthorized by statute to require applicants for pass- 
ports to answer certain questions concerning their associations and beliefs as 
a prerequisite to issuance of a passport. The right to travel is a part of the 
liberty of which the citizen cannot be deprived without the due process of law 
of the fifth amendment. 

The President, in his message to the Congress on July 7, has stated that 
additional legislation was necessary governing the issuance of passports follow- 
ing the recent Supreme Court decision and that each day and week that passes 
without it exposes us to great danger. 

We are thus concerned with an important freedom and at the same time with 
national security which the Chief Executive in the strongest terms has stated 
requires some restriction upon that freedom. There is no doubt that we are ina 
period of neither complete war nor complete peace. Every freedom carries 
with it some risk of abuse and the possibilities of abuse of freedom of travel 
and indeed of any freedom obviously carries some risk to the preservation of the 
very system which permits freedom. 
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The decision of the Supreme Court makes it clear that there are two pre- 
requisites for restricting the issuance of passports—a congressional finding of 
necessity, and a law which is constitutional. We are clearly in the midst of a 
period in which the national security may well require a limitation on travel 
by some of our citizens. But even that fact does not require that we throw aside 
basic protections to which Americans are entitled before being deprived of a 
privilege of their citizenship. Nor should we tell the world that we can protect 
ourselves against the international Communist conspiracy only by the means we 
condemn them most for using—like closing the avenues of travel to many citizens. 

A number of the criteria in S. 4110 for passport denial are, of course, reason- 
able and clearly within the standards set out by the Court. These include the 
requirement that the applicant be a citizen of the United States or owe perma- 
nent allegiance to this Nation; barring persons under indictment or information 
for a felony; those free on bail following a criminal conviction; those whose 
presence abroad or possession of a passport would violate any Federal or State 
law or court order, and certain others in similar circumstances. 

But it is the general provisions which will run into stormy sailing on constitu- 
tional grounds. The administration bill provides that persons may not be issued 
passports “as to whom it is determined upon substantial grounds that their activi- 
ties or presence abroad or their possession of a passport would: * * * (ii) 
seriously impair the conduct of the foreign relations of the United States; or 
(iii) be inimical to the security of the United States.” 

The bill also sets forth that the Secretary of State ‘shall consider as material, 
among other matters, whether the applicant is a person who, whether or not a 
member or former member of, or affiliated with, the Communist Party, knowingly 
engages or has engaged, within 10 years prior to filing the passport application, 
in activities in furtherance of the international Communist movement.” This 
explanation does not narrow the criteria and indeed it evidences a further impon- 
derable in what must be considered to be furtherance of the international Com- 
munist movement. To these generalities is added the additional difficulty in that 
in any proceeding for a passport if there is some evidence that the applicant 
comes within the general criteria then the burden of proof shifts to him. 

Speaking as a lawyer it seems to me that this burden of proof is too onerous 
and this delegation of discretion too broad to satisfy constitutional requirements. 

Surely if the right to travel is so deeply imbedded in our concept of freedom 
we should give careful scrutiny to such provisions. If we were restricting the 
right to free speech on any such grounds surely no one would be prepared to 
justify this prior restraint; and who can say that illegal abridgment of free- 
dom of speech does not hold many of the same dangers to freedom as illegal 
abridgment of the right to travel. 

I would suggest that more specific grounds be set out to cover the person 
whose activities abroad might endanger the security of the United States; 
for example, criteria similar to those now contained in the Smith Act. A 
provision which would bar from receiving a passport any person in whose case 
there is reasonable ground for belief that such person will do acts abroad which, 
if done within the United States, would be in violation of the Smith Act would, 
I believe, be a reasonable one (see appendix A). It is to be noted that there 
is a general provision in the administration bill giving the Secretary of State 
the right to waive any of these provisions, including the geographical limita- 
tions of section 401, thereby to deal with special cases of newspapermen and 
others similarly situated. 

It should be noted that under the existing Subversive Activities Control Act 
of 1950 there is a prohibition against issuance of a passport to a member of a 
Communist-action or Communist-front organization which has been ordered to 
register under provisions of the act. Congressional findings in that act state 
that there is a clear and present danger to the United States from the Com- 
munist movement. However, the administration’s passport bill would appar- 
ently repeal the passport prohibitions of the Subversive Activities Control Act 
by setting forth more general standards, which I have noted. 

I feel that other dangerous aspects of the bill in terms of constitutionality 
are in the procedural field. It is in matters of procedure that most of our 
liberties can be sapped away. 

The bill provides that the Passport Hearing Board, the appeals body created 
by the bill, may at any time consider oral or documentary evidence without 
making it part of the record, if disclosure would have a substantially adverse 
effect upon the national security or the conduct of foreign relations. The 
Board must, in such a case, furnish the applicant with a fair résumé of the 
evidence, and the reviewing court must accept this résumé. ‘Thus, there is no 
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review of the determination of whether such information is actually so related 
to security or foreign policy, nor whether the résumé is a fair one. The criteria 
of relationship to foreign relations unrelated to the national security would 
permit a Secretary of State to withhold almost any material. 

It is also provided that the Secretary of State in his determination of whether 
or not to deny a passport may consider additional information available to him 
which was not before the Review Board and which will not be made known to 
the applicant or the court even by résumé. This determination of secrecy may be 
made not only on national security grounds but on the grounds of its seriously 
impairing ‘“‘the conduct of the foreign relations of the United States.” This 
power could be enough to negate all the other procedural safeguards of the bill, 
since it would place in the hands of the Secretary of State the power to decide 
the evidence which might be reviewed to determine whether an individual can 
travel abroad. The provisions are not in accord with our history of judicial 
inquiry when it requires the courts to accept a résumé of evidence without allow- 
ing them to determine whether the résumé is a fair one or even in some instances 
of having no clue as to what the Secretary of State did consider. 

I am not thereby implying that the officials of the Department of State, either 
now or in the future, would deliberately misstate the facts in such a résumé. I am 
saying that under our system of an independent judiciary, the courts must have 
access to the source of the facts themselves, and the ability to weigh the inherent 
credibility of witnesses and other factors which no résumé can show. I therefore 
suggest a specific amendment which would grant the reviewing court access to 
the records without other disclosure of their confidential contents. 

Another aspect of the bill which seems to be in contradiction to our traditional 
concepts of justice and fair play is the provision which places on the applicant 
the burden of proving that he is not a person whose presence abroad would hurt 
our national security or foreign relations. Without the possession of the secret 
derogatory information, without the investigatory facilities of the Federal Gov- 
ernment, and without the means to carry on an investigation of the implications 
of all the programs he may have supported in the past, an applicant might be 
barred from travel by the information in an unscreened file. This proposition 
may prove to be beyond congresisonal power in light of the constitutional right to 
travel clearly implied by the Supreme Court in the Kent and Briehl case. 

We should be sure that by the cumulative effect of generalized criteria unre- 
lated to the national security and heavy procedural handicaps we do not turn a 
basic right into a mere privilege. 

Our travelers are, to the rest of the world, the most apparent obvious symbol 
of America, except, perhaps, in those lands where we have stationed substantial 
numbers of American troops. This aspect of our foreign policy has been recog- 
nized by the State Department in its passport-issuing policy in the past, and is 
inherent in the proposed legislation before this committee. If, in fact, legisla- 
tion restricting the right to travel where it impinges on the national interest is 
necessary then it must be careful to adhere to the basic concepts of freedom, law, 
and fair play of which we are the example to the entire world. What is more, 
it can be done that way. 

I trust that this letter may be included in the committee hearings. 

Also, I enclose herewith a statement for inclusion in the hearings in support 
of S. 3998, my bill to implement the recommendations of Hon. Clarence Randall, 
the President's special assistant, on international travel. This bill would extend 
the original life of the United States passport from 2 to 3 years (the administra- 
tion bill does this), but Mr. Randall's recommendation also called for a 3-year 
extension while the administration bill only calls for a 2-year extension. The 
administration bill should be amended accordingly. 

With warm regards, 

Sincerely, 
Jacos K. JAVITs, 
United States Senator. 
APPENDIX A 


The Smith Act provides that a person is guilty of a criminal act as follows: 

“Whoever knowingly and willfully advocates, abets, advises, or teaches the 
duty, necessity, desirability, or propriety of overthrowing or destroying the Gov- 
ernment of the United States or the government of any State, Territory, dis- 
trict, or possession thereof, the government of any political subdivision therein, 
by force or violence, or by the assassination of any officer of any such govern- 
ment; or 
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“Whoever with intent to cause the overthrow or destruction of any such gov- 
ernment, prints, publishes, edits, issues, circulates, sells, distributes, or publicly 
displays any written or printed matter advocating, advising, or teaching the 
duty, necessity, desirability, or propriety of overthrowing or destroying any 
Government of the United States by force or violence, or attempts to do so; or 

“Whoever organizes or helps or attempts to organize any society, group, or 
assembly of persons who teach, advocate, or encourage the overthrow or de- 
struction of any such government by force or violence ; or becomes a member of, 
or affiliates with, any such society, group, or assembly of persons knowing the 
purposes thereof.” 


STATEMENT SUBMITTED BY SENATOR JAVITS TO THE SENATE FOREIGN RELATIONS 
COMMITTEE ON §. 3998 


To the extent its provisions are not included in any general bill reported from 
this committee, I urge favorable action on my bill, S. 3998, which would extend 
the original life of the United States passport from 2 to 3 years and permit a 
8-year extension of such a passport in lieu of the present 2-year limit. I intro- 
duced this measure in consonance with the recommendation in the Report on 
International Travel by Hon. Clarence B. Randall, Special Assistant to the Presi- 
ron made under authority of section 8 (m) of the Mutual Security Act of 
1957. 

Mr. Randall in his report noted the following: 

“Passports and visas are the principal international frontier crossing docu- 
ments. Every United States citizen is required by law to have in his possession 
a valid passport for travel outside the Western Hemisphere, and a majority 
of the countries of the world require that United States citizens present their 
passports before entering the country. The law limits the validity of the pass- 
port to 2 years plus a 2-year renewal period. 

“Until a very few years ago it took 3 to 5 weeks from the date of application 
to obtain a passport. This period has been reduced steadily, and today the 
normal processing time is 3 or 4 days, except for about 15 percent of the appli- 
cations which are incomplete or present special problems. This reduction in 
time has been effected despite the very large increase in applications, and is 
attributable to substantial administrative improvements, and the establish- 
ment of passport issuing offices in most sections of the country. Throughout 
my study I have heard expressions of great satisfaction with the excellent serv- 
ice of the United States Passport Office. 

“But in my discussions with the travel industry, I found almost invariable 
dissatisfaction with the length of passport validity. Respectable authority has 
recommended extension of the passport life to 3 years, with a similar renewal 
period. Some urged a 5-year life and renewal. The argument advanced against 
a greater life than 3 years is that many naturalized citizens visiting the coun- 
tries of their birth would lose their United States citizenship if they did not re- 
turn to this country (or go on to a third country) within 3 years. The require- 
ment to apply for a passport extension before this time provides an opportunity 
to instruct the applicant to return to the United States in order to retain his 
citizenship. 

“IT am convinced that an extension of the passport life would serve the cause of 
international travel by requiring less frequent applications and by reducing the 
workload of the Passport Office, which issued over 580,000 passports and renewals 
in the United States in fiscal year 1957. I see no reason why the life of the pass- 
port should not be extended to 3 years, with a 3-year renewal, and I recommended 
that Congress be asked to amend the law accordingly.” 

During the fiscal year 1958 some 652,253 persons received United States pass- 
ports. Of that total, 94,926 persons renewed passports that had originally been 
issued 2 years previous—this is some 17.3 percent of the passports that were issued 
during fiscal year 1956. State Department figures show that of the 416,563 per- 
sons issued passports in fiscal year 1953, 15.3 percent renewed them 2 years later; 
of the 434,644 passports issued in fiscal year 1954, 16.3 percent were renewed 
2 years later; and of the 499,941 passports issued in fiscal year 1955, 16.5 percent 
were renewed after 2 years had expired. Thus, enactment of S. 3998 would cut 
down a substantial portion of the huge clerical load now borne by the hard-work- 
ing Passport Division of the State Department; in addition, it would save time 
for the many citizens who find it necessary to renew their passports after expira- 
tion of the present short 2-year period. 
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The number of passports issued has risen from 416,563 in fiscal year 1953 to 
652,253 for the fiscal year 1958—a rise of more than 50 percent in 5 years. Fur- 
ther increases may be expected as more and more Americans travel abroad. 
Anticipation of this increase offers additional reasons for enactment of S. 3998. 

There remains little reason for continuing in force the present 2-year original 
life and 2-year renewal life of passports. The Randall report has recommended 
that the original life and renewal period of passports be extended from 2 to 3 
years, respectively; the travel industry, including the carriers, have requested 
this; the realities of modern travel and the steadily increasing propensity of 
Americans to travel abroad demand it, and the administrative advantages accru- 
ing in savings of work, time, and tax funds, too, argue strongly for enactment of 
S. 3998. I urge upon the committee its favorable consideration. 


The CuHarrMan. The committee is adjourned. 
(Whereupon, at 12 o’clock meridian, the committee adjourned.) 
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MONDAY, JULY 28, 1958 


Untrep States SENATE, 
CoMMITTEE ON Foreign RELATIONS, 
Washington, D. C. 

The committee met, pursuant to notice, in room F-53, United States 
Capitol Building, at 10:10 a. m., Hon. John J. Sparkman, presiding. 

Present: Senators Sparkman and Aiken. 

Senator SparKMAN. Let the committee come to order. 

I am hopeful that other members will be in presently. Our first 
witness this morning is Mr. Fifield Workum, accompanied by Mr. Cecil 
J. Olmstead, representing a special committee on passport procedures 
of the Association of the Bar of New York City. 

If you gentleman will come around, we will begin. I see that Mr. 
Adrian Fisher is accompanying you. He isan old friend of this com- 
mittee who has been before us many times. 

Glad to see you, sir. Have you entered your name as part of the 
record ? 

Mr. Fistrer. Yes; I have, sir. 

Senator SparKMAN. We are glad to have you and you may pro- 
ceed in your own way. 


STATEMENT OF FIFIELD WORKUM, SPECIAL COMMITTEE ON PASS- 
PORT PROCEDURES, ASSOCIATION OF THE BAR OF NEW YORK 
CITY, ACCOMPANIED BY CECIL J. OLMSTEAD AND ADRIAN 
FISHER 


Mr. Workem. I am glad you added the name of Mr. Fisher because 
he is one of the members of our eight-man committee and Mr. Olm- 
stead is one of our staff members. 

It isa privilege, Mr. Chairman, to be able to speak with you today on 
the subject of p: assports and foreign travel by nationals of the United 
States. 


BACKGROUND OF THE SPECIAL COMMITTEE ON PASSPORT PROCEDURES 


I represent the special committee to study passport procedures of 
the Association of the Bar of the City of New York. 

Our committee was organized about a year and a quarter ago by the 
president of our bar association, and he appointed eight members of 
the association to study and report on the problems of passports and 
passport procedures. 

I am the chairman of that committee. Our staff started in by 

carrying out studies of the many facets of this problem. Extensive 
memorandums were prepared as a result of these studies. 
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The committee has held conferences with some 70 persons, both in 
Government and in private life, who have had knowledge and ex- 
perience relative to the passport problems. 

I should like to state that we have received the fullest cooperation 
from both the legislative and executive branches. of the Government 
whenever we requested it. 

Without it, our task would have been impossible. We are pleased 
to be able to reciprocate, if that is the right term, in some small meas- 
ure. 

I believe that our committee has made what would be accepted 
as a thorough study of passport problems over this period of more 
than a year. The preparation of the final manuscript of our report 
is substantially completed. 

As promptly as the printing work can be done, we will issue the 
report in book form, which will be made available to you immediately. 

In the meantime, a limited number of mimeographed copies will be 
available for use by your committee and other interested govern- 
mental offices, without however, quite yet publishing or issuing the 
report. 

FREEDOM TO TRAVEL 


Freedom of travel within the United States has long been accepted 
as an incident of citizenship. 

Freedom to travel abroad by nationals of the United States has 
been less assured, although the courts have recognized such freedom 
as a part of that liberty of the citizen which is entitled to constitu- 
tional protection. 

We recognize the compelling necessity for some restrictions upon 
the absolute freedom of travel; but our committee, nevertheless, be- 
lieves that this right is so closely related to first amendment freedoms 
that it should be denied only when its free exercise would endanger 
vital national security interests of the United States. 

From the information we have been able to obtain, we are satis- 
fied that the wellbeing of this Nation is not injured by permitting 
Americans to travel abroad with a minimum of restraint. 

In the light of our constitutional guaranties to the individual citi- 
zen and of the practical considerations and values, our committee 
believes that the ideal of complete freedom of international mobility 
of our people is a proper goal earnestly to be sought. 

Unfortunately, the community of nations today is far from the 
realization of that ideal, and the United States (which is neither the 
freest nor the most restrictive in granting to its citizens permission 
to travel abroad) has deviated noticeably from the objective of free- 
dom of travel. 

The main difficulty lies in defining the boundaries of appropriate 
restrictions which the Government may impose upon its citizens—re- 
strictions which are consistent, first, with the ideal of free travel and, 
second, with the constitutional rights of the individual and, third, 
with the best interests and protection of the Nation as a whole. 
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SUMMARY OF RECOMMENDATIONS AND CONCLUSIONS OF PASSPORT 
PROCEDURES COMMITTEE 


I would here like to summarize the recommendations and con- 
clusions that have been reached by our committee. Many of our 
recommendations contemplate action by Congress in the form of new 
legislation. The report itself includes detailed comment in support 
of our recommendations and conclusions. 

A. Need for change in current standards and procedures for the 
following reasons: 

1. United States citizens should be free to travel abroad with a 
minimum of restraint by their Government. Recent regulations and 
practices have authorized denial of passports for a variety of reasons 
which seem to the committee to be inadequate to support the de- 
privation of such an important right as the citizen’s right to travel 
abroad. 

Recent Supreme Court decisions have held that some of the grounds 
for denial lacked statutory authority. 

Therefore, there is a need for congressional clarification of the 
policies which the United States should adopt for issuance and de- 
nial of passports. 

2. In addition to these substantive questions, the procedures by 
which passports are denied provide insufficient protection to appli- 
cants, and should likewise be reviewed. 

I should like to start with affirmative steps which we think should 
be taken. 

B. Principles which should control travel restraints: The commit- 
tee believes the following should be the controlling principles in re- 
gard to the travel of American citizens: 


AREA RESTRAINTS 


Travel abroad by all United States citizens should be subject to 
prohibitions in areas where the Secretary of State determines that 
such prohibitions should be imposed in the national interest, but only 
in situations of exceptional gravity. 

The imposition of area restrictions should be accompanied by a 
statement by the Secretary of State setting forth the reasons therefor. 

Exceptions to general area prohibitions, permitting travel by par- 
ticular individuals or groups, may be made by the Secretary of State 
in his discretion. 

This type of an area ban does not as a general rule involve the selec- 
tion of people, and it is when you get to the selection of individuals 
on whom restraints are to be imposed, you get a very difficult—a very 
different and a very difficult problem. 

Here you come to the problem of balancing national interests and 
individual interests. 

Upon the subject of restraints based on national security grounds, 
our view is that travel abroad by United States citizens should be 
subject to restraint and passports denied to only three categories of 
individuals, that is to say, citizens as to whom the Secretary of State 
finds reasonable grounds to believe that their activities abroad would 
endanger the national security by transmitting without authority 


security information 0’ Jnited States; in category No. 2 would be 
ecurity information of the United States; in category N ld be 
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individual citizens as to whom the Secretary finds that being abroad, 
they would incite hostilities or conflicts which might involve the 
United States; and category No. 3, on these security grounds are indi- 
viduals whom the Secretary would find that being abroad, they would 
incite attacks by force upon the United States, or attempts to over- 
throw its Government by force and violence. 

We believe that travel should not be restrained and passports should 
not be denied solely on the basis of membership in any organization, 
even the Communist Party, or association with any individual or 

roup or adherence to unpopular views or criticism of the United 
tates or its domestic or foreign policies. 

Thus we consider that action abroad, underscoring action, hostile 
to the national security of the United States, must be reasonably an- 
ticipated as opposed to mere speech or the holdings of opinions— 
and that there should be an evidentiary showing that travel of a 
particular individual will constitute a definable danger to the national 
security of the United States. 

And that, sir, is the complete summary of our proposal for pass- 
port denials on national security grounds. 

On other grounds, we come down to two categories which would be 
the fugitives from justice or persons under court restraining order, 
and as the second, and last category under this heading, what we have 
called in our committee, the deadbeats, that is to say, people that got 
stuck abroad broke and the State Department had to bring them back 
home at Government expense, and these fellows haven’t repaid the 
Government. We think it is clear that that type of person is not 
entitled to a passport until he pays up for his last trip, because the 
Government isn’t in the business of “travel now and pay later.” 


PENALTIES FOR BREACH OF STATUTE 


On the subject of penalties, Mr. Chairman, we find that there are 
large gaps in the present statutes, that the statutes should be revised 
to provide suitable criminal penalties to violations of the types of 
restraints which we consider the Government can properly impose, 
and I might add here, that 1 or 2 of the bills before Congress at this 
time propose penalties of up to a thousand dollars and not more than 
1 year in prison, and it seems to me that if the measure of the offense 
is to be judged by the measure of the penalty under this proposed 
legislation, we are not talking about very much, because it must be a 
far more serious offense against the Government than a thousand 
dollars to breach a statute that Congress has set up for the authoriza- 
tion of the Department of State, and we believe that the penalty 
should be a real deterrent. 

For a thousand dollars, a fellow could write an article and sell it for 
enough to cover this fine and still go home with a profit, and we believe 
that some real teeth should be put into this law if the United States 
is really serious about this subject. 

We move, now, to principles which should apply to the hearing pro- 
cedures within the Department of State in order to afford due process 
to applicants whose passports are being held up, and we propose that 
there should be some changes to improve the methods for affording 
due process and a fair hearing. 





det 


. 
pr! 


pa, 
tio 
pel 
of 


in 





PASSPORT LEGISLATION 107 


Our memorandum summarizes 11 items which I will not go into 
detail on, if it is all right with you, Senator. 

Senator Sparkman. That is very good. The whole paper will be 
printed in the record. 


FULL OR LIMITED CONFRONTATION 


Mr. Worxvum. Yes, sir. May I comment only on item No. 7, on 
page 4, which is this: 

The committee's position is that in general the hearing should be 
of a nature to disclose to the : applicant all the evidence and informa- 
tion to be considered in opposition to his getting his passport, and to 
permit the applicant a full opportunity to meet the case against. him. 

The committee is divided as to the extent to which consideration 
of national security should permit the modification of this principle 
in particular cases, and at the same time meet due process. 

Nevertheless, the entire committee unanimously believes that Con- 
gress should enact legislation on this subject of confrontation. 

Whether in the wisdom of Congress the legislation prescribes full 
confrontation or some limitations on full confrontation, due to the 
national security problem—but our committee believes that the only 
way in which one can expect a loosening up of the past constricted 
procedures is for Congress to step in and take the stand on this 
subject. 

Mr. Chairman, this subject of confrontation is the only subject on 
which our committee has had a difference. 

We developed our divergent views on all these other matters and 
settled our views and had them crystallized on a unanimous basis, so I 
would point out that this one ground, the matter of confrontation, is 
the most difficult one, perhaps, for C ongress to meet. 

On what should be, what our views w vould indicate would be, the sub- 
ject of the manner of legislating here, four members of the committee 
believe that there should be no limitation on full confrontation in pro- 

ceedings regarding passports, and they believe that counsel for the 
Department and counsel for the applicant, should be permitted to 
examine all the documentary evidence, to examine and cross-examine 
all witnesses including confidential informants, if that evidence and 
the testimony of such witnesses are to be considered. 

Another of our members, a fifth member, believes that in no case 
should the right to a passport be perm: anently denied except after a 
hearing with full confrontation. 

However , in recognition of the very real security problems presented 
by the cold war, he would allow a temporary withholding of a pass- 
port for a single period of not to exceed 6 months upon the personal 
certification by the Secretary of State that such action is found to be 
essential to the security of the United States, and it would in his view, 
not require any further specification beyond the one I just mentioned, 
except that the security of the United States would be jeopardized 
by the holding of a public hearing in connection with this temporary 
denial. 

Still another member on the subject of confrontation would permit 
the denial of a full disclosure hearing in all cases where the disclosure 
would be contrary to the best interests of the United States, as certified 
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by the appropriate Government officials, and this view, I might say, 
is substantially the same as the holding of the Court of Appeals in 
the District of Columbia in the Dayton case, except that this member 
of our committee would be a little more exacting in the requirements 
for certification by the Government officials. 

The last two members of our committee, still on this subject of con- 
frontation, would permit the denial of a full disclosure hearing in this 
limited category, that is to say, if the applicant is a person who has 
had access to Government information, which is of a wholly classified 
nature, and if the denial of his passport is upon the ground that he 
would disclose that information abroad, and if such disclosure would 
endanger the national security by revealing either governmental intel- 
ligence sources or techniques as certified by the appropriate officials, 
that would be the limit of denial of full confrontation, and the differ- 
ence between these last two members of our committee and the member 
to whom I referred just previously, is really a matter of degree. 


RECOMMENDATIONS 


The balance, Mr. Chairman, of these 11 recommendations on proce- 
dures, we believe, can be handled by regulations of the State Depart- 
ment. 

So, in brief summary, we would recommend revised legislation and 
revised regulations that would overhaul and replace the existing legis- 
lation which is pretty uncoordinated, and it would confirm or estab- 
lish the authority of the State Department to impose individual re- 
straints and area restraints as we have recommended, and set forth 
enforceable penalties for violations of the law as it would be revised. 


COMMENTS ON STATE DEPARTMENT REGULATIONS 


And, last, on the matter of confrontation, there are two other 
matters, Mr. Chairman, that I will let the memorandum speak for 
itself on, and then I would like to add, for your consideration, the 
comments of our committee regarding the standards that have been 
set forth in regulations of the Department of State, being sections 
51.135 and 51.136. 

The reason I ask to comment upon these is that they are embodied 
in whole or in part in several of the bills now before the Congress. 

Our committee believes that each of the standards prescribed in 
those two paragraphs is deficient in one or more respects and should 
not be carried forward in regulations or in statutory form. 

In stating this, Mr. Chairman, we do not criticize the adoption 
of the regulations in the first instance, a number of years ago, because 
at that time under the court decisions, the State Department had to 
do something, and it was necessary to set forth its standards in a 
formal manner, and it is not at all surprising that the State Depart- 
ment should have done this in the way which seemed to offer the 
maximum of protection for the Government, but as I said before, our 
committee believes that these standards should not be perpetuated 
either in regulations or in statute. 

Category No. 1 in the past regulations is perhaps summarized as 
members of the Communist Party and consistent supporters of the 
Communist Party. 
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The present is a period of great international tension in which the 
principal threat derives from the international Communist conspiracy, 
including its manifestations in the Communist Party in this country. 

The continuing uneasy truce between the two opposed systems when 
there is no actual hostilities, is called the cold war, and it cannot be 
forgotten. : 

But the fact that there is a cold war we consider should not blind 
the Nation to other issues and other values. 

Indeed, measures which restrict freedom may not be the most effec- 
tive techniques for meeting the threat, even if they would be con- 
stitutionally or ideologically permissible in a democratic state. 


RESTRICTION ON ISSUANCE OF PASSPORTS TO COMMUNIST PARTY SUPPORTERS 


The committee believes that the standards set forth in section 51.135 
are defective and inadvisable at this time for the following reasons: 

First, neither membership in, nor support of, any organization short 
of violation of the Smith Act is punishable in the United States, and 
these should not serve as criteria for limitation of travel. 

If travel is to be restrained, as it sometimes must be, there should 
be an evidentiary showing that the travel of the particular applicant 
will constitute a definable danger to the national security. 

It is anticipated action, rather than contemplated speech abroad, 
which should serve as the basis for restricting such an important 
freedom as that of travel abroad. 

In stating this, the committee is aware, Mr. Chairman, that there 
are disadvantages, and even risks, in permitting the issuance of pass- 
ports to some supporters of the Communist Party. 

However, the committee believes that the somewhat conjectural 
danger that might be involved in the adoption of a policy to issue 
passports to such individuals is far outweighed by the affirmative 
individuals to be achieved by close adherence to the high-ranking 

value represented by the ideal of free travel. 

Travel of an individual should be restrained only upon a clear 
showing of real danger to the Nation. The generalized taint which 
properly attaches to ‘the Communist Party as an organization should 
not be carried over automatically to restraint of travel of an indi- 
vidual without evidence which specifically links the individual to 
dangerous activity while he is abroad. 

The matter of travel is very different from, for instance, Government 
employment. In the matter of Government employment, the Govern- 
ment should not be required to accept or keep in its employ and privy 
to its secrets, persons whose Communist Party membership makes 
them suspect, but freedom of travel is a very different kind of a matter. 


TRAVEL IN THE WESTERN HEMISPHERE 


Item No. 2 has to do with the existing Western Hemisphere policy, 
which is that under the statute and regulations, the United States 
does not require a passport for travel to Canada or any place in the 
Western Hemisphere. 

The standard in the existing regulations is not effective to achieve a 
goal of preventing travel by supporters of the Communist Party. 
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As I say, no passport is required for travel between the United States 
and any country in the Western Hemisphere. We don’t propose a 
change in this practice. We think it is quite right, and we don’t 
know of anybody else who proposes it, but in considering what you 
want to do about passports, it must be borne in mind that you have 
got a wide open country to the north and wide open countries to the 
south where people can move without any passport requirement from 
our Government. 

And once they get into one of these Western Hemisphere nations, 
there is nothing in the statutes that we have found of the United 
States that prohibits the United States traveler from going to any 
other country in the world that doesn’t require a United States 
passport. 

So you might say that the cat is way out of the bag, and we are 
trying to tie up some kind of other spots here, and it must not be tied 
up without recognizing the Western Hemisphere exception. 


ADVANCEMENT OF THE COMMUNIST MOVEMENT 


Reason No. 3 has to deal with the people who are thought to possibly 
advance the Communist movement. 

One of the standards requires rejection of applications from per- 
sons who are going abroad to engage in activities which will advance 
the Communist movement. 

The difficulty with this standard is its vagueness. What will 
advance the Communist movement is a question on which there may 
well be differences of opinion. 

And although this standard requires that advancement of the 
movement be the purpose of the travel, the standard remains difficult, 
if not impossible, to apply. 

And we ought to try and get a statute here which can be adminis- 
tered by earnest people trying to do their job. Indeed it is a rare 
administrator who would, on his own initiative, resolve any doubt 
in favor of an applicant under the old rule, and we find this discre- 
tionary power to be foreign to American standards of fairness and 
justice. 

Senator Sparkman. Mr. Workum, I wonder if you would be will- 
ing to have the remainder of your statement printed in the record. 

I should have told you in the beginning that we will have to vacate 
this room at 11:30 this morning and we have other witnesses here. 

Mr. Worxvum. Yes, sir. 

Senator Sparkman. And if you would permit us to print your 
statement in the record, I think it would be satisfactory. I would 
like to ask you a few questions which can be answered very quickly. 

Mr. Worxum. Yes, sir; fine. I will be happy to have this printed. 

Probably you might find it advantageous for Mr. Fisher to pick 
up a few of my fumbles as we go along. 

Senator SparkMANn. Any one of the three. I address you, because 
you are the spokesman, but, of course, we welcome all three of you. 

Senator Aiken has come in since we started. These gentlemen rep- 
resent the bar of New York and they are three members of a com- 
mittee that has been constituted for the purpose of studying passport 
legislation, as I understand it. 
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WHY THE COMMITTEE ON PASSPORT PROCEDURE WAS ORGANIZED 


What was the occasion for the appointment of this committee? 
It is a standing committee? Does it have a continuing job? 

Mr. Workum. No, sir. It is a special committee that was or- 
ganized about a year and a quarter ago. The reason it was organized 
was that the standing committee, the committee on the Bill of ‘Rights, 
had so much else to do and other things that they couldn’t take this 
job up, and they tried to fit it in for a year or more and couldn’t, 
so a special committee was set up to do it. 

Senator SparKMAN. You referred in one phrase to some disagree- 
ments among the members of your committee. With those excep- 
tions, was the committee unanimous in its recommendations ? 

Mr. Worxkvum. Yes, sir; on all substantial matters. 

Senator SparKMAN. There is no personal interest on the part of 
any of the members of your committee? This is simply a committee 
appointed by the Bar Association of the city of New York; is that 
correct ¢ 

Mr. Workum. Yes, indeed. 

Senator SparKMAN. Is it fair to say that we are to draw from 
your statement that the bill proposed by the executive department 
falls considerably short of meeting the standards that you have sug- 
gested / 

Mr. Workum. I am sorry to say that that is correct. 


OTHER PENDING LEGISLATION 


Senator SparKMAN. By the way, Mr. Workum, have you read the 
Fulbright bill ? 

Mr. Worxum. Yes, sir. 

Senator SparkMAN. Could you comment very briefly on that? 
Does it fall short of your recommendations or how would you grade 
it? 

Senator Arken. What do you mean by “falls short”? Goes too 
for or not far enough ? 

Senator SparkMAN. Either way. 

Mr. Worxum. Senator, section 7 (b) perpetuates part of the ex- 
isting regulations which we thought should not be perpetuated, and 
I think in some other respects we would consider that it doesn’t go 
quite far enough. 

Senator SparkMaN. I believe Senator Humphrey has offered a bill. 

Mr. Workeum. Yes, sir. 

Senator SparKMAN. Could you give us just as brief an answer 
regarding it? 

Mr. Worxum. We felt that that bill, without being able to com- 
ment in too much detail on all of these bills, Senator, omitted cate- 
gories of people that we feel should be subject to this. 


A STUDY OF PENDING LEGISLATION 


Senator SparKMAN. Let me ask you this general question: There 
has been some comment on the part of the committee members to the 
effect that this whole subject requires more study than we are able to 
give it in this short a time, and that there probably ought not to be 
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legislation attempted this late in the session. Perhaps a study should 
be made in order to be ready for legislation early in the next session 
of Congress. 

What would you think of that? 

Mr. Worxum. No doubt the Government officials of the State De- 
partment have access to information that, perhaps, we couldn’t get 
close to, as close to, but I think we would like to see a bill passed, but 
we don’t think, Senator, that the Congress would long be happy with 
these bills that you are looking at, and under some of them you would 
be rattling around in the courts for another several years, and we 
would acho see a good bill passed than a poor one. 

Senator SparKMAN. The thought has occurred to some and the sug- 
gestion has been made that perhaps we ought to set up some kind of 
a temporary committee, made up of members or staff members of 
this committee, and personnel from the State Department and per- 
haps others. It could study this whole subject between now and next 
January, with the hope that we would come up then with a bill that 
would do the job that all of us want done, without creating the injury 
that some fear if we pass a bill hastily. 

What would you think of that? 

Mr. Worxvum. It makes sense to me. 

Senator SparkMAN. There are many questions I would like to ask 
you, but since the time is so short, I will call on Senator Aiken. 

Senator Arken. You have brought out the point of concern, Mr. 
Workum, that you believe we should not pass hasty legislation without 
a more thorough study. You stated that you are prepared to print 
and make available a more complete report on the subject. 

Mr. Worxvum. Yes, sir. 

Senator Arxen. I think that your desires will be realized with re- 
gard to your opposition to hasty legislation. 

Senator SparkMan. Would your committee be in a position to give 
us its analysis of each of the ‘lisse bills or its recommendations as to 
each of the three bills, or would you rather rest on the general recom- 
mendations that you make? 

Mr. Worxum. Perhaps we could say, Senator, that after our full 
report is available here—you see, we were not organized to snipe at 
or comment in detail on particular bills. 

Senator Sparkman. I realize that. 

Mr. Workum. If we can be of help to the Senators or the commit- 
tee, or its staff, after you have looked at our report, we will be happy 
to do that. 

Senator Sparkman. Thank you very much. 

We will be very glad to have that. I wish we had a great deal 
more time to spend with you gentlemen. 

(The statement referred to is as follows :) 


STATEMENT BY FIFIELD WoRKUM, CHAIRMAN OF THE SPECIAL COMMITTEE To 
Stupy PASSPORT PROCEDURES OF THE ASSOCIATION OF THE BAR OF THE CITY OF 
New YorkK 


Mr. Chairman and gentlemen of the Committee on Foreign Relations, it is a 
privilege for me to be able to speak with you today on the subject of passports 
and foreign travel by nationals of the United States. I represent the Special 
Committee To Study Passport Procedures of the Association of the Bar of the 
City of New York. 

By way of background, I would like to review in brief the manner in which 
our passport committee has proceeded with its study. Well over a year ago, the 
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president of our bar association appointed a committee of eight of its members 
to study and report on the problems of passports, including the procedures avail- 
able to applicants denied passports. I serve as chairman of that committee. A 
staff was appointed to carry out studies of the many facets of the problem. Ex- 
tensive memoranda were prepared as a result of these studies. The committee 
has held conferences with some 70 persons, including the chairman of the Com- 
mittee on Foreign Relations, both in government and in private life, who have 
knowledge and experience relative to passport problems. We have received the 
fullest cooperation from both the legislative and executive branches of the Gov- 
ernment whenever we requested it. Without it, our task would have been im- 
possible to fulfill. We are now pleased to be able to reciprocate in small measure. 
I believe that our committee made what would be accepted as a thorough study 
of passport problems. Preparation of the final manuscript is nearing comple- 
tion. 

As promptly as the printing work can be done, we will issue the report in book 
form, which will be made available to you immediately. In the meantime, a 
limited number of mimeographed copies will be available for use by your com- 
mittee and other interested governmental offices. 

Freedom of travel within the United States has long been accepted as an inci- 
dent of citizenship. Freedom to travel abroad by nationals of the United States 
has been less assured, although the courts have recognized such freedom as a 
part of that liberty of the citizen which is entitled to constitutional protection. 
We recognize the compelling necessity for some restrictions upon the absolute 
freedom of travel; but our committee, nevertheless, believes that this right is so 
closely related to first amendment freedoms that it should be denied only when 
its free exercise would endanger vital national security interests of the United 
States. From the information we have been able to obtain, we are satisfied that 
the well being of this Nation is not injured by permitting Americans to travel 
abroad with a minimum of restraint. 

In the light of our constitutional guaranties to the individual citizen and of 
the practical considerations and values, our committee believes that the ideal 
of complete freedom of international mobility of our people is a proper goal 
earnestly to be sought. Unfortunately, the community of nations today is far 
from the realization of that ideal, and the United States (which is neither the 
freest nor the most restrictive in granting to its citizens permission to travel 
abroad) has deviated noticeably from the objective of freedom of travel. 

The main difficulty lies in defining the boundaries of appropriate restrictions 
which the Government may impose upon its citizens—restrictions which are 
consistent with the ideal of free travel and with the constitutional rights of the 
individual, and with the best interests and protection of the Nation as a whole. 

I would here like to summarize the recommendations and conclusions that 
have been reached by our committee. Many of our recommendations contem- 
plate action by Congress in the form of new legislation. The report itself in- 
cludes detailed comment in support of our recommendations and conclusions. 


SUMMARY OF RECOM MENDATIONS AND CONCLUSIONS 


A. Need for change in current standards and procedures 


1. United States citizens should be free to travel abroad with a minimum of 
restraint by their Government. Recent regulations and practices have author- 
ized denial of passports for a variety of reasons which seem to the committee 
to be inadequate to support the deprivation of such an important right as the 
citizen’s right to travel abroad. Recent Supreme Court decisions have held that 
some of the grounds for denial lacked statutory basis. Therefore, there is a need 
for congressional clarification of the policies which the United States should 
adopt for issuance and denial of passports. 

2. In addition to these substantive questions, the procedures by which pass- 
ports are denied provide insufficient protection to applicants, and should likewise 
be reviewed. 


B. Principles which should control trawel restraints 


The committee believes the following should be the controlling principles in 
regard to the travel of American citizens: 

1. Area restraints: Travel abroad by all United States citizens may be pro- 
hibited in areas where the Secretary of State determines that such prohibitions 
should be imposed in the national interest, but only in situations of exceptional 
gravity. The imposition of area restrictions should be accompanied by a state- 
ment by the Secretary of State setting forth the reasons therefor. Exceptions 
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to general area prohibitions, permitting travel by particular individuals or 
groups, may be made by the Secretary of State in his discretion. 

2. (a) Individual restraints upon national security grounds: Travel abroad 
by individual United States citizens may be restrained and passports may be 
denied to citizens as to whom the Secretary finds reasonable grounds to believe 
that their activities abroad would endanger the national security of the United 
States by (1) transmitting, without proper authority, security information of 
the United States; (2) inciting hostilities or conflicts which might involve the 
United States; (3) inciting attacks by force upon the United States or attempts 
to overthrow its government by force and violence. 

Travel should not be restrained and passports should not be denied solely 
on the basis of membership in any organization, even the Communist Party, 
association with any individual or group, adherence to unpopular views, or 
criticism of the United States or its domestic or foreign policies. Thus, action 
hostile to the national security of the United States must be reasonably antici- 
pated, as opposed to mere speech or the holding of opinions; and there must be 
an evidentiary showing that travel of a particular individual will constitute a 
definable danger to the national security of the United States. 

(6) Individual restraints upon grounds other than national security: Travel 
abroad by individual United States citizens may be restrained and passports 
may be denied to citizens in the following categories : 

(1) Fugitives from justice or persons under court restraining order. 

(2) Persons who have been returned to the United States at Government 
expense from previous travel abroad, repayment not having been made. 

3. Penalties: Present criminal statutes relating to departure from and reentry 
into the United States without a passport and to misuse of passports should be 
revised to provide suitable criminal penalties for violations of restraints on 
travel by American citizens which have been duly imposed by the United States 
Government. 


C. Principles which should apply to hearing procedures 


1. The Passport Office of the Department of State should be required to issue 
a passport or give notice of a tentative denial to each applicant within 30 calen- 
dar days after receipt of the completed application. Notices of tentative denial 
should fairly inform the applicant as to the reasons for denial including, where 
the charge is that the travel would endanger the national security, the grounds 
for belief that his travel would endanger the national security as described in 
section 2 (a) of part B, above. 

2. The Department of State should continue to provide an administrative 
hearing for an applicant who has been tentatively denied a passport. 

3. The Board of Passport Appeals should be continued within the Department 
of State, at least one member being the Legal Adviser or his designee. 

4. A counsel, appointed by the Secretary, should present the Department’s 
case but not participate to any further extent in the proceedings or delibera- 
tions of the Board. 

5. The applicant should be entitled to be present and to be represented by 
counsel in all proceedings following a tentative denial of his application, in- 
cluding hearings before the Board. 

6. Prior to a hearing, the applicant should be fairly informed of the informa- 
tion upon which the passport denial was based. 

7. In general, the hearing should be of such a nature as to disclose to the 
applicant all the evidence and information to be considered in opposition to 
issuance of his passport and to permit the applicant a full opportunity to meet 
the case against him. However, the committee is divided with respect to the 
extent to which considerations of national security should permit the modifica- 
tion of this principle in particular cases. 

Four members of the committee believe that counsel for the Department and 
for the applicant should be permitted to examine all documentary evidence, to 
examine and cross examine all witnesses, including confidential informants, if 
such evidence and the testimony of such witnesses are to be considered by the 
Board. 

A fifth member also believes that in no case should the right to a passport be 
permanently denied except after a hearing with full confrontation. However, 
in recognition of the very real security problems presented by the cold war, he 
would allow a temporary withholding of a passport for a single period of not 
to exceed 6 months upon the personal certification of the Secretary of State 
that such action is found to be essential to the security of the United States 
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(without further specification), and that such security would be jeopardized 
by the holding of a hearing in connection with the temporary denial. 

Another member would permit the denial of a full disclosure hearing in all 
cases where disclosure would be contrary to the best interests of the United 
States, as certified by the appropriate Government officials. 

Two other members would permit the denial of a full-disclosure hearing to an 
applicant who has had access to Government information which is of a highly 
classified nature, if the denial of his passport is upon the ground that he would 
disclose such information abroad, and if disclosure would endanger the national 
security by revealing governmental intelligence sources or techniques as certified 
by the appropriate Government officials. 

8. A complete transcript of the hearing should be kept and a copy made avail- 
able to the applicant. 

9. Hearings before the Board should be conducted in privacy, unless the appli- 
cant requests a public hearing. 

10. If the Board recommends issuance of the passport, the passport should be 
issued forthwith. Two members of the committee believe, however, that the 
function of the Board should in every case be advisory. Accordingly, they feel 
that the Secretary should be authorized to deny a passport against the recom- 
mendation of the Board. 

11. If the Board recommends denial of the passport, it should prepare proposed 
findings of fact and conclusions for submission to the Secretary. Should the 
Secretary grant the passport notwithstanding a Board recommendation of denial, 
no findings need be issued. If the Secretary denies the passport, he should 
make written findings, to be available to the applicant, indicating what he 
accepted of the Board’s findings and what findings he may have added. 


D. Major recommendations for revised legislation and regulations 


1. The existing uncoordinated statutes require overhauling and replacement 
by legislation which would (a) confirm or establish the authority of the Depart- 
ment of State to impose individual restraints and area restraints, as suggested 
in part B, above, and at the same time define the limits of such authority; 
(b) set forth enforcible penalties for violations of the law as it would be 
revised ; and (c) govern the disclosure of evidence and the confrontation of wit- 
nesses in hearings before the Board of Passport Appeals. Implementing Presi- 
dential proclamations and orders and departmental regulations should conform 
to the new legislation and reflect the suggestions in parts B and C, above. 

2. Restraints on travel are now brought about mainly by the cold war. Pref- 
erably, the authority of the Department of State to effect such restraints would 
be limited to time of war or the existence of a period of national emergency 
proclaimed by the President. 

3. The duration of the passport should be lengthened. 

4. Questions on the passport application form should be relevant to the sub- 
stantive grounds for issuance and denial. 

I should like, at this time, to submit to you the detailed comments of the 
committee regarding the standards set forth in sections 51.135 and 51.136 of 
the regulations, since these are embodied in whole or in part in several bills 
pending in Congress. Our committee believes that each of the standards pre- 
scribed in those regulations, whether in regulatory or statutory form, is deficient 
in one or more respects. In so stating, we are not criticizing the adoption of 
the regulations in the first instance. Under the court decisions, it had become 
necessary that the Department set forth its standards in a formal manner, and 
it is not surprising that this should have been done in a way that seemed to 
offer the maximum protection for the Government. Nevertheless, the com- 
mittee considers that these standards should not be perpetuated. 

(a) Members and consistent supporters of the Communist Party.—The present 
is a period of great international tension in which the principal threat derives 
from the international Communist conspiracy, including its domestic manifesta- 
tions in the Communist Party of the United States of America. The continuing 
uneasy truce between the two opposed systems is called, in the absence of actual 
hostilities, a cold war. The fact of the cold war cannot be forgotten. It is 
real, it is intense, and it is dangerous. But the fact of its existence should not 
blind the Nation to other issues and other values. Indeed, measures which 
restrict freedom may not be the most effective techniques for meeting the threat, 
even if constitutionally and ideologically permissible to a democratic state. The 
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committee believes that the standards set forth in section 51.135 are defective 
and inadvisable at this time for the following reasons: 

(1) Neither membership in, nor support of, any organization short of violation 
of the Smith Act, is punishable in the United States, and these should not serve 
as criteria for limitation of travel. If travel is to be restrained, as sometimes 
it must be, there should be an evidentiary showing that the travel of the par- 
ticular applicant will constitute a definable danger to the national security of 
the United States. It is anticipated action rather than contemplated speech 
which should serve as the basis for restricting such an important freedom as 
that of travel abroad. 

In so stating, the committee is aware that there are disadvantages, and 
even risks, in permitting the issuance of passports to some supporters of 
the Communist Party. However, the committee believes that the somewhat 
conjectural danger that might be involved in the adoption of a policy to issue 
passports to such individuals is far outweighed by the affirmative advantages to 
be achieved from close adherence to the high-ranking value represented by 
the ideal of free travel. Travel of an individual should be restrained only 
upon a clear showing of real danger to the Nation which would follow from 
the travel abroad of the particular applicant. The generalized taint which 
properly attaches to the Communist Party as an organization should not be 
carried over to restrain the travel of an individual without evidence which 
specifically links the individual to dangerous activity abroad. The matter of 
travel is completely distinct from Government employment. While in the latter 
case the Government should not be required to accept or keep in its employ, 
and privy to its secrets, persons whose Communist Party membership makes 
them suspect, freedom of travel is a right of a very different order, indeed. 

(2) These standards are not effective to achieve their goal of preventing 
the travel of supporters of the Communist movement. While it is, of course, 
true that the denial of a passport is an important limitation upon the right 
to travel to many areas of the world, no passport is required for travel between 
the United States and either of the countries whose borders touch those of 
the United States; nor does the United States require a passport as a condition 
of departure for any nation in the Western Hemisphere. A change in this 
practice is not proposed by the committee, or by anyone else so far as we are 
aware. From Western Hemisphere countries it is often possible to arrange 
travel to Iron Countries countries or others which do not require a United 
States passport as a condition of entry. 

(3) One of the standards requires rejection of applications from persons 
who are going abroad to engage in activities which will advance the Com- 
munist movement. The difficulty with this standard is its vagueness. What 
will advance the Communist movement is a question on which there may well 
be differences of opinion; and, although this standard requires that advance- 
ment of the movement be the purpose of the travel, the standard remains 
difficult, if not impossible, to apply. Indeed, it is a rare administrator who 
would on his own initiative resolve any doubt in favor of the applicant. The 
inevitable tendency is to deal with rumor as fact, association as membership, 
and advocacy as incitement. This discretionary power, in short, is foreign 
to American standards of fairness and justice. 

(4) Travel restrictions which have been imposed because of suspected leftist 
beliefs and associations do not, in the judgment of the committee, serve the 
overall objectives of United States policy. If United States expressions of 
belief in principles of freedom are to be given credence among the nations 
of the world, the deed must suit the word. The committee is convinced that 
less harm is done by permitting the travel abroad of even those United States 
citizens who will be severely critical of the Nation’s domestic or foreign policies 
than by prohibiting their travel. Criticism within the United States by the 
frustrated traveler—criticism which cannot and should not be restrained—may, 
in the long run, be more damaging because of the very fact that the critic may 
describe himself as a prisoner within the borders of the nation that professes 
adherence to the principles of freedom. 

(5) Keeping the consistent Communist supporters within the Western Hemi- 
sphere is not an effective isolation from the rest of the world and does not 
prevent the circulation of their ideas outside our borders. It is not clear 
to the committee that such people can actually inflict greater damage on this 
country by their presence abroad; and we see no reason at this time to establish 
a policy based on such an assumption. While it is true that the physical 
presence of dynamic personalities may add something of personal leadership 
and inspiration, we are not convinced that the limitation serves our national 
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purposes better than adherence to principles of personal freedom. In any event, 
the committee does not believe that the added damage which conceivably might 
be accomplished abroad is sufficient to sustain a national policy of prohibiting 
foreign travel by persons who would support the Communist movement abroad 
in the same manner as they could legally support it in this country. 

(b) Persons whose activities abroad would violate the laws of the United 
States.—It appears from State Department data that no passports have recently 
been denied on this ground. Accordingly, this provision appears to serve no 
useful purpose at the present time. But, more important, the policing of criminal 
activities, whether inside or outside the United States, is not a function which 
can or should be administered within the Department of State. 

(c) Persons whose activities abroad would be prejudicial to the orderly 
conduct of foreign relations or otherwise prejudicial to the interests of the 
United States.—As a basis for the denial of passports, the foregoing statement 
sets no standard at all and would permit discretionary interference with a 
recognized constitutional freedom. Pursuant to these nebulous criteria it has 
since 1952 been the practice of the Department of State to deny passports to 
applicants in the following enumerated categories : 

(1) Fugitives from justice and persons under court restraining orders. 

(2) Persons repatriated at Government expense, repayment not having 
been made. 

(3) Persons likely to become public charges. 

(4) Habitual criminals (long criminal records and recent offenses). 

(5) Participants in political affairs abroad whose activities were deemed 
harmful to good relations and persons whose previous conduct abroad has 
been such as to bring discredit on the United States and cause difficulty for 
other Americans (gave bad checks, left unpaid debts, had difficulties with 
the police, ete.). 

(6) Fraudulent applications. 

(7) Persons determined to be mentally ill. 

(8) Minor children whose travel is objected to by one or both parents. 

The committee recommends that the first two of the foregoing categories 
(fugitives from justice and persons under court restraining orders; persons re- 
patriated at Government expense, repayment not having been made) be continued 
as specific grounds for passport denial. 

In addition, the committee believes that the Department of State is justified 
in refusing action on applications within the following categories, but such re- 
fusal does not seem to require statutory authorization for reasons which follow. 

Fraudulent applications: A fraudulent application is one that is not completed 
in acceptable form; and accordingly, issuance of a passport is clearly not re- 
quired. Indeed, prosecution may be appropriate under the applicable criminal 
statutes. 

Persons determined to be mentally ill: Although the Department should not 
undertake the judicial function of passing upon the mental condition of pass- 
port applications, there appears to be ample justification for refusal to take 
action on an application by a person declared incompetent by proper authority. 
The Department may well wish to require approval of any such application by the 
judicially designated authority or guardian. 

Minors whose travel is objected to by one or both parents: These cases generally 
concern the custody of children. Questions arise when one parent objects to the 
departure of a minor from the United States. In the absence of a court decree 
settling the custody question, the Department ordinarily honors the objection of a 
parent. Otherwise, passport facilities are granted or denied consistent with 
court decrees. The committee believes that in this practice the Department has 
developed a sound solution to these difficult matters. Although this may some- 
times result in limitations upon the travel of minors, any other practice might 
conflict with valid judicial decrees. 

The remaining reasons relied upon by the Department bear no relationship 
to national security; nor do they satisfy any other interest which the com- 
mittee regards as sufficient basis for limitation of travel. The reasons for which 
the committee rejects these criteria for denial follow. 

Participants in political affairs abroad whose activities were deemed harm- 
ful to good relations and persons whose previous conduct abroad has been such 
as to bring discredit on the United States and cause difficulty for other Americans 
(gave bad checks, left unpaid debts, had difficulties with police, ete) : The De- 
partment has not reported any denials based specifically upon the danger that an 
individual applicant’s travel would interfere with foreign relations ; and the com- 
mittee does not recommend that the Department possess such authority. The 
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subordination of a citizen’s constitutional rights to national interests of a lesser 
order than those which the committee supports as proper grounds for denial 
seems to us to be unnecessary in the light of experience as reported by the 
Department and undesirable by reason of its all-embracing generality. 

As to persons who participate in political affairs abroad, the restraint has 
apparently been exercised against those who might in the course of foreign 
travel, by political agitation, stir up dissension within foreign nations. The com- 
mittee does not believe that the passport function extends so far as to give the 
Passport Office a veto over contemplated activities abroad except within the 
narrower limits of endangering the national security of the United States. If 
limitation there must be, it can readily be imposed by the receiving government 
by refusing visas, and this is where such restraint properly belongs. It may be 
that the Department of State will wish to advise other countries of the suspected 
purposes of travel abroad of some United States citizens. But surely the primary 
interest is in the foreign government rather than in the United States. 

This category of restraint, according to the Department of State, has also been 
used as a basis for denying passports to persons reported to have given bad checks, 
left unpaid bills, or “had difficulties with police, etc.” It is of course unfortunate 
that not all Americans conduct themselves in accord with standards of propriety 
that the United States might wish for. Equally regrettable is the conduct of 
some Americans within the United States. Yet, short of a punishable offense, 
there is no recognized sanction for such activities. 

Persons likely to become public charges: The committee believes that the 
Department has no right of inquiry into financial ability as a prerequisite for a 
passport. The sole exception, as set forth above, is the case where the applicant 
has been returned to the United States at Government expense from previous 
travel abroad, repayment not having been made at the time of a renewed 
application. 

Habitual criminals: The Department of State notes in this connection that it 
would deny travel only to those with long criminal records, including recent 
offenses. Apart from the absence of a clear standard as to how long the criminal 
record must be and how recent the last offense must be, under the Anglo-Ameri- 
can legal system a convicted person should be as free to travel as any other 
citizen once he has been punished as provided by law. 

As I stated earlier, the preliminary text of our report will be made available 
in limited, mimeographed numbers to the Congress and to interested executive 
branch officials within a very short time. This report will deal with many 
additional problems relative to passports and travel abroad of American citizens. 

On behalf of our committee and myself, I thank you for this opportunity of 
presenting our views to you. 

Respectfully submitted. 

Special Committee To Study Passport Procedures of the Association 
of the Bar of the City of New York: Alexis C. Coudert, William 
A. Delano, Haliburton Fales 2d, Adrian S. Fisher, Manly Fleisch- 
mann, Ewen C. MacVeagh, Gerard Swope, Jr., Fifield Workum, 
Chairman. 


Senator Sparkman. Mr. Harry I. Rand, of Washington, D.C. 
Mr. Rand, will you come around? This is your second or third trip 
to testify on this bill. 


STATEMENT OF HARRY I. RAND, WASHINGTON, D. C. 


Mr. Ranp. The fourth one, Senator, but I haven’t had as far to go 
as these gentlemen from New York, so I don’t mind it. 

Senator Sparkman. Just go right ahead. 

By the way, you heard my suggestion a few minutes ago that we 
must vacate by 11:30, and we have two other witnesses. 1 don’t want 
to press you unduly, but if you could summarize your statement or 
let the whole statement be printed in the record and just give us the 
high spots, I think we might save time. 

Mr. Ranp. I should appreciate it, Mr. Chairman, if the statement 
can be reproduced in the record. 

Senator Sparkman. It will be. 
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THE DAYTON CASE 


Mr. Ranp. I should like to merely summarize the points I make in 
the statement with respect to the Dayton case. 

As the statement indicates, I appear today both as a citizen and as 
alawyer. Asa citizen, 1 regard with growing concern the restrictions 
imposed by the State Department on the citizens: freedom of travel. 

As a lawyer, I have had occasion in the recent years to represent 
both in the States and in the District of Columbia courts many cit- 
izens whom the Secretary of State has barred from foreign travel and 
among those of my clients has been Dr. Weldon Bruce Dayton, whose 
appeal against the Secretary of State, as the committee knows, was 
sustained by the court on June 16, 1958. 

I am mindful of the expression the other day by several members 
of the committee, an expression of concern that the record show some 
of the qualifications of a witness oP ere here, and I might add 
that in addition to representing Dr. Dayton, I have represented nu- 
merous others in the courts, among them Mr. Donald Dean Stewart, 
Mr. Corliss Lamont, Mr, Leonard “Boudin, and many others likewise 
in the Department of State. 

Prior to practice here in the District of Columbia, I also gained 
some knowledge of the principles of constitutional law by reason of 
my employment as an attorney in the agencies of the Federal Govern- 
ment, among them the Department of Justice. 

Let me turn immediately, if I may, to the Dayton case, because I 
do believe that consideration of the Dayton case would afford this 
committee a good deal of information from which lessons can be drawn 
in connection with the drafting of any new future legislation. 

Dr. Dayton, a 40-year-old native-born citizen of the United States, 
the descendant of early settlers in Colonial America, is a physicist 
by education and training. 

He has been employed i in the past by the University of California, 
the Department of the Navy, the Office of Scientific Research and 
Development, Cornell University, and the Massachusetts Institute of 
Technology. 

In March of 1954, more than 4 years ago, Dr. Dayton applied for a 
passport to enable him to travel to Bombay, India, where he had been 
offered a position as research physicist at ‘the world renowned Tata 
Institute of Fundamental Research. 

About a month later, Mrs. Shipley, who was director of the Pass- 
port Division, now the Passport Office, wrote Dr. Dayton that a 
passport would be denied him because— 
the Department of State feels it would be contrary to the best interests of the 
United States to provide you passport facilities at this time. 

Whereupon, Dr. Dayton came to Washington, retained me at that 
time; this was in April of 1954. 

Together we went in to see Mr. Nicholas who was at that time one 
of Mrs. Shipley’s chief assistants in the Passport Office. 

We spoke with Mr. Nicholas at great length and at his request Dr. 
Dayton prepared and submitted a lengthy affidavit containing not 
only a comprehensive statement about the matters about which j inquiry 
had been made, but really a disclosure of a good deal of his past life 
in an effort to persuade the Department of State that the best interests 
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of the United States would not be hampered by his travel to India 
where he wished to accept this appointment at the Tata Institute. 

In this affidavit, Dr. Dayton stated under oath: (1) That he had 
never been a member of the Communist Party; (2) that except for 
a few months’ casual association with the Joint Anti-Fascist Refugee 
Committee in 1941 and 1942, he had never been a member of any of 
the organizations on the Attorney General’s list; (3) that he had 
never been engaged in any activities which support the Communist 
movement; (4) that he was not going abroad to engage in any such 
activities; and (5) that his only purpose for travel, other than inci- 
dental pleasure, was to go to Bombay to accept the post in experi- 
mental research in physics at the Tata Institute. 

Notwithstanding this sworn statement, the State Department still 
refused to issue a passport. 

There followed lengthy proceedings before the Board of Passport 
Appeals. Two hearings were held by that Board, one in Washing- 
ton here, and one in New York City, which the Board itself convened 
on its own motion. 

Then approximately a year later, the Secretary of State, without 
affording us an opportunity to know whether the Board had made 
any recommendation to him and, indeed, without affording us an 
opportunity to see such recommendations the Board may have made, 
handed down his decision refusing Dr. Dayton a passport boldly, 
merely on the ground that under section 51.135 of the passport regu- 
lations, Dr. Dayton could not have a passport. 

We then appealed to the courts. In the district court here in the 
District of Columbia, the Government moved to dismiss the case, 
over summary judgment for the Government. 

We filed a cross motion for summary judgment. Judge McGar- 
raghy of the district court dismissed our complaint. We then went 
up to the court of appeals here in the District of Columbia, and the 
court of appeals then handed down a decision remanding the case 
to the Secretary of State for reconsideration and directing that the 
Secretary—that in the event passport refusal was persisted in, that 
the Secretary state more specific grounds and make more specific 
findings with respect to refusal. 

This was as late as September of 1956, as the committee will note, 
more than 2 years after passport application had been filed. 

In October of 1956, the Secretary of State reaffirmed his decision 
of passport denial, and although he now made several specific find- 
ings, these were based, concededly as the Secretary pointed out, in 
material part on secret information which never at any time has 
been disclosed to us or to any of the courts. 

The Secretary concluded from these specific findings, that he had 
reason to believe that Dr. Dayton was “going abroad to engage in 
activities which will advance the Communist movement and” further 
“that issuance of a passport would be contrary to the national 
interests.” 

Then followed our second round in the courts. We had to again 
go before Judge McGarraghy, who after a lengthy argument and con- 
sideration of the matter again dismissed our complaint. 
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SUPREME COURT DECISION IN THE DAYTON CASE 


We then took the case on appeal again to the court of appeals and 
ultimately now to the Supreme Court where, as I have already indi- 
cated, the decision of the Supreme Court reversed the ruling of the 
lower courts and in effect, directed the issuance of a passport. 

What are the lessons which it seems to me must be drawn from 
this rather lengthy and exhausting history in the State Department 
and the courts ? 

First, it seems plain to me from the history of this case that appeal 
to the courts from an arbitrary passport refusal affords the citizen 
no real effective remedy against such a business. We can take little 
solace from the assurance offered by a State Department spokesman 
the other day, that the courts are always available to right wrongs 
that may flow from State Department action. 

Dr. Dayton applied for his passport in March of 1954. It was 
not before June of this year, more than 4 years later, that the pass- 
port issued. 

Now that finally he may travel to India, Dr. Dayton must wait 
to learn whether the offer at the Tata Institute is still open for him. 

Lawyers’ fees aside, the cost of waging this struggle in the Depart- 
ment and the courts—and this despite the Supreme Court’s waiver of 
its rule requiring printing of the voluminous record—amounted to 
some $2,300. 

As Dr. Dayton’s lawyer, I spent about 550 hours of time on this 
ease. Dr. Dayton has no funds and had no funds of any substantial 
amount. 

Had it not been for the financial support of friends and interested 
organizations, he should long have been compelled to abandon his fight 
for vindication of his rights. 

Parenthetically, I noted the other day when Messrs. Murphy, 
Becker, and O’Connor were here before the committee, representing 
the State Department, that they were considerably concerned about 
the 8-year-lag which had already occurred in the connection with the 
litigation involving the Internal Security Act and the registration of 
the Communist Party under that act as a Communist action organiza- 
tion, and they were very much concerned that an 8-year- lag made 
that act more or less ineffective. 

I heard no concern, whatever, expressed at that time by representa- 
tives of the State Department with respect to lags such as this of 4 
years between the filing of application by citizens of the United 
States, and the final securing of a passport by those citizens. 

Senator Sparkman. Mr. Rand, I wonder since we have two more 
witnesses now to hear by 11:30, if you would not let the rest of your 
statement be placed in the record and allow us to ask you a few ques- 
tions. 

You have outlined the Dayton case and I think that you have pre- 
sented it in a very graphic and telling manner. 
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OTHER PENDING LEGISLATION 


You heard the questions that I propounded to Mr. Workum regard- 
ing the Fulbright bill. You believe this bill is inadequate, the admin- 
istration bill, I take it? 

Mr. Ranp. Oh, definitely so. 

Senator SparkMAN. What would you say about the Fulbright bill? 

Mr. Ranp. It is my personal judgment that the Fulbright bill like- 
wise would carry into law some of what I consider to be vices of the 
present regulation. 

Senator SparkMAN. Would that be the same that was pointed out 
by Mr. Workum ? 

Mr. Ranp. That is right. 

Senator Sparkman. And what about the Humphrey bill? 

Mr. Ranp. I would be disposed personally to accept the Humphrey 
bill as excellent legislation. 

I do not share the belief which I believe was expressed by the New 
York committee here that the Humphrey bill, perhaps, may not go 
far enough in barring some citizens from travel. 

My experience, and it has been an experience of s0me years now 
with these passport matters, leading me to believe that there is prac- 
tically no basis for the concern expressed by the State Department 
that foreign travel of any of our citizens will be inimical to the secu- 
rity of the United States during these times. 

Senator Sparkman. What would you think of the suggestion that 
I discussed with Mr. Workum that we not act on any passport legisla- 
tive proposal at this time, but instead set up an ad hoc committee that 
would study this whole subject more closely. In that way we might 
hope to be prepared in January to proceed with carefully worked out 
legislation ? 

Mr. Ranp. I am in full agreement with that course of action. I 
think it is a salutary course of action and I think the enactment of 
any legislation at this time would be a mistake. 

Senator SparkMAN. Senator Aiken. 

Senator Arxen. No questions. 

Senator Sparkman. Thank you, very much, Mr. Rand. 

(The statement referred to is as follows:) 


STATEMENT OF Harry I. RAND BEFORE THE COMMITTEE ON FOREIGN RELATIONS, 
JuLy 17, 1958 


I appear today both as a citizen and lawyer. As a citizen, I have regarded 
with growing concern the egregious restrictions imposed by the State Depart- 
ment on the citizen’s freedom of travel. As lawyer, I have had occasion, in 
recent years, to represent, both within the Department of State and in the 
District of Columbia courts, many unfortunate citizens whom the Secretary of 
State has barred from foreign travel. Among my clients has been Dr. Weldon 
Bruce Dayton, whose appeal against the Secretary of State, as the committee 
knows, was sustained by the Supreme Court on June 16, 1958. 

I can probably be most helpful to the committee in its deliberations if I address 
myself primarily to the history of the Dayton case. The lessons which that 
case teaches are, in my view, essential to an understanding of our passport 
problem. 

NEW YORK TIMES AND WASHINGTON POST EDITORIALS 


Before I speak of the Dayton case, however, let me associate myself un- 
reservedly with views expressed last week by the editors of the New York Times 
and the Washington Post. 
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In an editorial entitled “Passport Scare’ appearing in the Times on July 9, 
1958, the editors say: 

“* * * The President’s message to Congress reaffirming his claim to travel 
control was couched in language so urgent as to give this matter an unreal air 
of emergency. Referring to the proposed legislation permitting the Secretary 
of State to deny passports on several broad grounds, Mr. Eisenhower said that 
‘Bach day and week that passes without it exposes us to great danger.’ We do 
not accept that judgment.” 

An editorial entitled “Dubious Passport Bill” appearing in the Washington 
Post a few days later, after noting that the administration’s bill (S. 4110) 
recently introduced “provides no protection * * * against arbitrary or capricious 
decisions by State Department officials,’ likewise questions the judgment of 
urgency expressed by the President. 

My experience with the State Department these past years makes it impossible 
for me, too, to accept that judgment. With due deference to our Chief Executive, 
I question whether he has been fully informed. I venture to predict that if 
the Secretary of State were asked to support his note of urgency with chapter 
and verse, his response—as has too often been his wont—would be couched in 
but vague and ambiguous generality. 

This committee and the Congress will, I know, not be stampeded into pre- 
cipitous action. I am certain that legislation will be enacted in this most sensi- 
tive area, where the liberties of our citizens are so radically involved, only after 
most careful deliberation and a critical consideration of facts and cases. Free- 
doms of Americans should not be lightly sacrificed on mere loose alarmist talk. 


CASES OF PASSPORT DENIAL CITED 


The conduct of the Department itself casts considerable doubt on the urgency 
reflected in the recent messages of the President and the Secretary. Consider 
these several cases of passport denial which have received publicity—or notoriety, 
if you will—during the last decade. 

Dr. Linus Pauling, the world-renowned scientist, was refused a passport for 
2% years because the State Department insisted that undisclosed information 
demonstrated that he was ‘“‘a concealed member of the Communist Party” and 
had displayed ‘‘a consistent and prolonged adherence to the Communist Party 
line.” Nevertheless, when, in 1954, Dr. Pauling was awarded the Nobel prize, 

he Department, with alacrity and without further evidence or hearing, reversed 
itself and issued a passport. (Pauling, My Efforts To Obtain a Passport, 8 Bull. 
of Atomic Scientists, 254 (1952); and see testimony of Dr. Pauling, hearings, 
Security and Constitutional Rights, Subcommittee on Constitutional Rights, 
Senate Committee on the Judiciary, 84th Cong., 2d sess., pursuant to S. Res. 94, 
November 14, ete., 1955, pp. 103-141; and of Mr. Scott McLeod, id., pp. 186—195.) 

Dr. Martin Kamen, a scholar and teacher in radiation physics and biochemistry, 
was refused a passport for some 8 years because the Department insisted it had 
information that he was a supporter of “the Communist movement” and was 
going abroad for the purpose of advancing that movement. When he sued in 
the courts, the Department, without further hearing and evidence, inexplicably 
reversed itself and issued a passport. (See hearings, Security and Constitutional 
Rights, supra, pp. 88—94, 212-214.) 

Dr. Otto Nathan, executor of the estate of Albert Einstein, was denied a pass- 
port for nearly 2 years, the State Department averring, by affidavit, that “after 
full and careful consideraion,” it had concluded that “it would be contrary to 
the best interests of the United States” te issue a passport to Dr. Nathan. Within 
4 days after the court of appeals ordered that a prompt hearing be accorded Dr. 
Nathan, the Department granted him a passport (Dulles v. Nathan, 225 F. 2d 29). 

The late Judge William Clark, formerly of the third circuit bench, was de- 
prived of his diplomatic passport and refused a general passport on a State 
Department ruling that his desire to state his views in Germany would be 
“inimical to the best interests of the United States.” After he initiated suit 
and a departmental hearing ordered by the court was held, he was given his 
passport (hearings, Security and Constitutional Rights. supra, pp. 141-155). 

These gymnastics indulged in by the Department of State, by which pro- 
fessedly compelling considerations of national security and foreign policy are 
suddenly dissipated, hardly bespeak the integrity of the State Department judg- 
ments involved or of the expressions of urgeny now advanced. I doubt whether 
even the Secretary would now suggest that Dr. Pauling, Dr. Kamen, Dr. Nathan, 
or Judge Clark, when ultimately they did get to travel abroad, in any way 
impaired our national security or adversely affected our foreign relations. 
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THE DAYTON CASE 


I turn now to the Dayton case. 

Dr. Dayton, a 40-year-old native-born citizen of the United States, the descend- 
ant of early settlers in Colonial America, is a physicist by education and train- 
ing. He has been employed in the past by the University of California, the 
Department of the Navy, the Office of Scientific Research and Development, 
Cornell University, and the Massachusetts Institute of Technology. 

On March 5, 1954, Dr. Dayton applied for a passport to enable him to travel 
to Bombay, India, where he had been offered a position as research physicist 
at the world-renowned Tata Institute of Fundamental Research. About a month 
later, Mrs. Shipley, the then Director of the Passport Division, wrote him that 
a passport would be denied because the Department of State “feels that it would 
be contrary to the best interest of the United States to provide you passport facili- 
ties at this time.” Whereupon, Dr. Dayton came to Washington, met with Mr. 
Nicholas of the Passport Division, and fully responded to Mr. Nicholas’ numerous 
inquiries. At Mr. Nicholas’ request, Dr. Dayton prepared and submitted a 
detailed lengthy affidavit containing a comprehensive statement of the matters 
about which inquiry had been made. 

In his affidavit, Dr. Dayton stated under oath: (1) that he had never been 
a member of the Communist Party; (2) that (except for a few months’ casual 
association with the Joint Anti-Fascist Refugee Committee in 1941 and 1942) 
he had never been a member of any of the organizations on the Attorney Gen- 
eral’s list; (3) that he had never been engaged in any activities which support 
the Communist movement; (4) that he was not going abroad to engage in any 
such activities; and (5) that his only purpose for travel, other than incidental 
pleasure, was to go to Bombay to accept the post in experimental research in 
physics at the Tata Institute. 

Notwithstanding this sworn statement, the State Department still refused to 
issue a passport. An appeal was promptly taken to the Board of Passport Appeals 
in the Department, and hearings were held before that Board in early 1955. 
We never did know what the Board recommended. In September 1955, some 
18 months after Dr. Dayton had filed his application, the Acting Secretary of 
State advised that, after ‘‘a review of the entire record * * * including * * * 
{information] contained in confidential reports of investigation,” Dr. Dayton’s 
application for a passport was being refused ‘‘under section 51.135 of the pass- 
port regulations.” The Acting Secretary made no findings at all; nor did he 
specify under which provision of that tripartite section 51.135 the passport was 
being denied. 

Then followed the protracted and exhausting litigation in the courts here 
in the District of Columbia. A judgment of the district court dismissing Dr. 
Dayton’s complaint was appealed to the court of appeals. It was not until 
September 1956, that that court handed down its decision. And then it merely 
returned the case to the Secretary for his reconsideration and for findings 
and a specific reference to the provisions of the passport regulations relied 
on, should the passport denial be reaffirmed. 

In Octoter 1956, without further hearing, the Secretary reaffirmed the pass- 
port refusal. Although he now made several specific findings, these were based 
in material part on secret information, which never at any time has been dis- 
closed. The Secretary concluded from the record, including the secret infor- 
mation, that he had reason to believe that Dr. Dayton was “going abroad to 
engage in activities which will advance the Communist movement” and that 
“the issuance of a passport would be contrary to the national interest.” 

Then followed the second round in the courts, during which Dr. Dayton was 
once more compelled to wend his way through the district court, to the court 
of appeals, and ultimately to the Supreme Court. At long last came the decision 
of the Supreme Court on June 16, 1958. 

First, it must be plain to all of us from the history of this one case, that 
appeal to the courts from an arbitrary passport refusal affords the citizen no 
real, effective remedy against such abuse. We can take little solace from the 
assurance, offered by a State Department spokesman the other day, that the 
courts are always available to right wrongs that may flow from State Department 
action. 

Dr. Dayton applied for his passport in March 1954. It was not before June 
of this year, more than 4 years later, that the passport was issued. Now, that 
finaily he mey travel to India, Dr. Dayton must wait to learn whether the 
offer at the Tata Institute is still open. 
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Lawyers’ fees aside, the costs of waging this struggle in the Department and 
the courts—and this despite the Supreme Court’s waiver of its rule requiring 
printing of the voluminous record—amounted to some $2,300. As Dr. Dayton’s 
lawyer, I spent about 550 hours of time on the case. Dr. Dayton has no funds. 
Had it not been for the financial support of friends and interested organiza- 
tions, he should long have been compelled to abandon his fight for vindication 
of his rights. 

Second, the Dayton case makes clear that once we empower the Secretary 
to deny passports on the vague, ill-defined grounds he proposes for travel con- 
trol, we inevitably sanction ees to and abuse of the fundamental rights 
of every citizen. 

At no time did the Secretary find or even suggest that Dr. Dayton had ever been 
a member of the Communist Party or had ever engaged in Communist activities. 
A passport was refused him, in substance, merely because he was so unfortunate 
as to have been asociated in the past (in several instances, as far back as 1943, 
when he was but 25 years old) with various persons who, says the Secretary, secret 
information indicates had been members of the party or engaged in Communist 
or espionage activities. It was on this finding of guilt by association that the 
Secretary based his conclusion that Dr. Dayton was going abroad to engage in 
activities which will advance “the Communist movement.” And notwithstanding 
our repeated pleas during the 4 long years of Dr. Dayton’s travails in the Depart- 
ment of State and in the courts, the Secretary has still to tell us just what are 
these activities in which he fears Dayton will engage while abroad or just how 
such activities, whatever they may be, will advance “the Communist movement” 
or adversely affect the national interest. 

The criteria for passport denial which the Secretary proposes in his recom- 
mend bill (S. 4110) are quite similar to those he applied in the Dayton case. 
Under that bill, he would be authorized to refuse passports to any person whose 
activities or presence abroad or whose possession of a passport would, in his 
judgment, “seriously impair the conduct of foreign relations of the United States” 
or “be inimical to the security of the United States.” Material to his determina- 
tion would be the inquiry whether the passport applicant had within the previous 
10 years engage d “in activities in furtherance of the international Communist 
movement.” And this without regard to whether or not the applicant was ever 
a member of the Communist Party or even affiliated with it. 

Criteria such as these are scarcely the kind on which an American citizen’s 
liberties should be conditioned. They are the very type of standard of couduct 
which, as Professor Commager has noted, “has always characterized totalitarian 
countries.” 

In truth, these are no standards at all. Deputy Secretary of State Murphy, 
testifying before this committee in April 1957, made it plain that they are but 
cloaks for the Secretary’s exercise of absolute, unbridled discretion in the pass- 
port field. Such criteria can serve but as convenient vehicles for exercise of the 
subjective political judgments of whomever may happen to be Secretary of State 
at any particular time, leaving him free to grant or deny a passport at whim. 
They can afford no basis for intelligent review by the courts. They can furnish 
no meaningful guide for a citizen who wishes to maintain his liberty of travel 
or to regain it once the Secretary has withdrawn it. 

Third, the Dayton case demonstrates how seriously the use of secret informa- 
tion threatens the fabric of our democratic way of life. Dr. Dayton was deprived 
of his freedom for more than 4 years on the basis of so-called evidence, which 
though the Secretary assured us he had in his files, we could never see and there- 
fore could never explain. To this very day we do not know what that evidence 
is, if indeed there is any. 

The State Department bill introduced in the Congress would confer legislative 
sanction on this very vicious practice. Under that bill, the Secretary could refuse 
a passport on the basis of secret information which he need never disclose to the 
citizens or to the courts, “either by résumé or otherwise.” All the Secretary 
would have to do would be to certify that he deemed it necessary to keep such 
information secret “in the interest of national security or the conduct of foreign 
relations.” His certification would become binding on the courts, which, con- 
sequently, could in no manner review the reasonableness of the certification or, 
indeed, of the passport denial itself. 

Judge Prettyman, of our court of appeals, has said that “Americans always 
resent and oppose the deprivation of liberty upon the basis of undisclosed infor- 
mation.” We are told, however, that there are overriding requirements of 
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national security which compel us to accept this heinous “system of secret in- 
formers, whisperers, and talebearers.” I respectfully submit that there are no 
such compelling requirements. 

At the outset, let us be candid about what we should be doing were we to 
authorize the use of secret data. To suggest that such a practice can be squared 
with substantive and procedural guaranties of due process is mere poppycock. 
The American mores, which the term “due process” mirrors, dictate that no 
person be stigmatized as a subversive or second-class citizen and shorn of his 
liberties on undisclosed information and the ipse dixit of a Federal official. 
President Eisenhower has assured us that “in this country, if someone dislikes 
you or accuses you, he must come up infront. He cannot hide behind the shadow. 
He cannot assassinate you or your character from behind without suffering the 
penalties an outraged citizenry will impose.” I assume that a public officer is 
subject to at least the same code of fair dealing as is a private citizen. 

The guaranties embodied in our Bill of Rights were established for the very 
purpose of protecting the individual against these “reasons of State,” these 
considerations of national security, which are today being urged to justify secret 
evidence, undisclosed informers, and secret hearings. 

We should stop to consider what kind of information the State Department 
is asking that it be permitted to withhold from scrutiny. Its own spokesmen 
tell us that it is no more than the now familiar melange of data, much of it 
trivial. mere gossip, or meaningless, that through the years has accumulated in 
the records of the FBI and other governmental and quasi-governmental agencies 
and bureaus. The Director of the Passport Office testified in 1956, that there 
were then 12 million index cards against which that Office checked each pass- 
port application and that those cards contained information, for example, as 
to whether the person is considered indigent or has a bad reputation or has given 
a bad reputation to the United States by his actions abroad (hearings, Investi- 
gation of the Unauthorized Use of United States Passports, Commitee on Un- 
American Activities, House of Representatives 84th Cong., 2d sess., May 23, 
1956, p. 4314). The Administrator of the Department’s Bureau of Security and 
Consular Affairs has told us that this information is derived “from any source 
in the Government or outside the Government that felt they wanted to apprise 
the Passport Office of the possibility that someone might travel if they felt that 
there was some reason why they should not travel.” “Any of the agencies of 
the Government,” he has said, “are perfectly at liberty to give us any information 
they may have that relates to this question and private citizens are also at 
liberty to do so” (hearings, Security and Constitutional Rights, supra, p. 167). 

The Secretary of State himself sometimes does not know the identity of the 
secret informants on whom he relies to support passport denials. Necessarily, of 
course, he is not able to judge their veracity (see Stipulation in Kamen v. 
Dulles, reproduced at hearings, security and Constitutional Rights, supra, np. 
92-938: and the affidavit of John Foster Dulles, dated January 11, 1956, in the 
record on appeal in Boudin v. Dulles, C. A. D. C., No. 14031). 

Of this type of information, Justice Frankfurter has said (Jay v. Boyd, 351 
U. S. 345, 373): 

“*e * * We can take judicial notice of the fact that in conspicuous instances, 
not negligible in number, such ‘confidential information’ has turned out to be 
either baseless or false. There is no reason to believe that only these con- 
spicuous instances illustrate the hazards inherent in taking action affecting the 
lives of fellowmen on the basis of such information. The probabilities are to 
the contrary * * *” 

I suggest that the public interest is ill-served by depriving a citizen of liberty 
on the basis of this kind of secret “evidence.” A government intent on its duty 
to see that justice is done, that citizens’ reputations are guarded against un- 
founded governmental accusations, and that their liberties are not unjustly 
impaired, will be serving the public interest far better than one intent on 
maintaining a regiment of informers. 


POWERS OF THE SECRETARY OF STATE 


To permit the Secretary of State to bar a citizen from travel on grounds so 
vague and ill-defined as those proposed in the State Department bill and on 
the basis of secret information, never available to the citizen or to the courts, 
is patently tantamount to permitting the Secretary carte blanche in decisions 
affecting the liberties of all of us. Many years ago, Justice Matthews of our 
Supreme Court admonished that, “The very idea that one man may be com- 
pelled to hold his life or the means of living, or any material right essential te 
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the enjoyment of life, at the mere will of another seems to be intolerable in any 
country where freedom prevails, as being the essence of slavery itself” (Yick 
Wo v. Hopkins, 118 U. 8S. 356, 370). 

It is my considered judgment that no legislation whatever is presently needed 
in the passport field. Other, perhaps, than an act which would confirm powers 
which, I believe, the Secretary already has: to deny passports to citizens who 
may be precluded by court order, decree, or other restraint from travel beyond 
the confines of the United States. 

If, nevertheless, the Congress determines that additional travel control au- 
thority should be vested in the Secretary, I earnestly urge that such authority 
be made expressly subject to the due process guaranties accorded us by our 
Bill of Rights. 

The proposed administration bill would shift to the citizen passport applicant 
the burden to prove that his activities and presence abroad would not seriously 
impair the conduct of our foreign relations or be inimical to our security. But 
how can any citizen ever hope to meet such a burden? How can anyone do 
more than Dr. Dayton did, when he swore that he was never a member of the 
Communist Party, that he had never engaged in Communist activities, and that 
he was going abroad solely to accept the position offered to him at the Tata 
Institute in Bombay? Even as it availed Dr. Dayton not at all to lay his life 
bare in repeated affidavit and testimony, so it will avail no other citizen. For, 
under his proposed bill, the Secretary need but answer: I prefer to disregard 
your oath, Mr. Citizen, and to proceed rather on “secret evidence,” which lL 
need never disclose to you or to the courts. 

Senator Sparkman. Mr. Irving Ferman is next. He represents 
the American Civil Liberties Union. 

Mr. Ferman, will you come around and will you keep in mind also 
our 11:30 deadline? 


STATEMENT OF IRVING FERMAN, AMERICAN CIVIL LIBERTIES 
UNION 


Mr. Ferman. Yes; I will, Mr. Chairman. I would like to sey at 
the outset that my name is Irving Ferman. I appear in behalf of the 
American Civil Liberties Union as director of its Washington, D. C., 
office. With the committee’s permission, I would like to have in- 
serted into the record, testimony prepared by Mr. Ernest Angell, 
our board chairman. 

This testimony was prepared by Mr. Angell for hearing on July 
17, which was postponed, and, therefore, I am here in Mr. Angell’s 
stead. 

Senator SparKMAN. That will be done. 

Mr. Ferman, do you have a prepared statement of your own? 

Mr. Ferman. No; I don’t. 

Senator SparkMAN. You just proceed in your own way, keeping 
in mind that we must vacate this room at 11: 30. 

Mr. Ferman. Yes; I won’t take much of the committee’s time. 

Because of the pressure of time, I would like to address myself to 
some of the problems suggested by your questions put to the previous 
witnesses, 

FREEDOM OF TRAVEL 


I would like to say that over a year ago, I testified before the 
Senate Foreign Relations Committee in behalf of the American Civil 
Liberties Union. At that time, I stated in accordance with our policy 
that it would be proper for the State Department to deny a passport 
if there is substantial evidence that the applicant is going to com- 
mit subversive acts abroad. 
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Since then, the American Civil Liberties Union, with careful study, 
has changed its position. I might state the position that I testified 
to a year ago was very similar to the position stated today by the 
members of the special committee of the Association of the Bar of the 
mn of New York. 

We had that position a year ago. I testified to that position my- 
self, before this committee. 

However, the ACLU has changed its position. The union now 
feels that there should be no restrictions to travel, with the exception 
of certain area restrictions and certain restrictions involving the use 
of travel to defeat the criminal process. 

I would like to address myself briefly to that change. I think 
that in changing our position we are mindful, of course, of the dam- 
age that can conceivably be done to our security in certain rare cases 
by certain persons receiving passports for travel abroad. 

However, we feel that it is impossible to write a regulation dealing 
with those rare cases that would not involve also an impingement 
on the constitutional right to travel on the part of others. 

I think it is impossible in terms of legal engineering to deal solely 
with those very, very rare cases. I think basically the reason is that 
subversion reflects such a diffused kind of human conduct that to 
defeat it in terms of law is almost an impossibility. I think we have 
experienced that during this cold war period. 

Therefore, we feel that there should not be any restrictions at all 
with the exception of these area restrictions. 

I would like to emphasize that we have considered always, and we 
are glad to see that the question is no longer a matter of debate in 
this country, that the right to international travel reflects a constitu- 
tional right. It is the kind of constitutional right which is incident 
to a numer of rights, first amendment, fifth amendment, and so on. 
I think it is important to understand that this constitutional right 
not only reflects an individual right, but also reflects social utility. 


FREEDOM OF TRAVEL AS AN ASSET TO FOREIGN RELATIONS 


It is the kind of right which our society as a whole gains from. 
From it, society gains strength and it gains nurture. I think it is 
important to travel to consider freedom of travel, as an important 
weapon in the conduct of our foreign relations and our foreign affairs. 

I think we have to reorient ourselves to the meaning of interna- 
tional travel in terms of our foreign policy, and we have got to realize 
again, Mr. Chairman, that there is a social utility involved in our 
people going abroad, of all opinions and of all political persuasions 
and dispositions. 

I think now that we are hitting an armaments stalemate in our 
struggle with Communist totalitarianism so that the peculiar weapons 
of freedom, the peculiar weapons that we have in our spiritual arsenal 
of defense have to be used. They might, I hope, turn the scales or 
tip the scales in our favor, in this grave cold war today. 

I think it is important to understand that freedom of travel could 
give us strength as a nation and we should not impinge on it in 
those terms as well as in terms of constitutional rights. 
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OPPOSITION TO 8. 4110 


I would also like to briefly refer to the procedures involved in the 
administration bill, S. 4110. 

The American Civil Liberties Union is unalterably opposed to the 
denial of any passport based upon undisclosed evidence. The union 
feels that there should be no tampering with the basic right of con- 
frontation, that a person should not be denied passports on the basis 
of undisclosed informants. 

We also feel that any delay with respect to the processing of an 
appeal should consider that a delay itself might mean an impinge- 
ment of constitutional rights, and 8. 4110, I believe, provides for a 
90-day period of time in which the Board of Passport Appeals can 
hand down a decision. 

As we all know, that 90-day delay might mean that certain people 
will not travel, regardless of what the outcome might mean. 

In short, I feel, as a representative of one of the oldest organiza- 
tions in America, involved in the promotion of the Bill of Rights, 
that we should see the right to travel not only as a right reflecting 
individual rights, but as a right from which society as a whole could 
gain. At this vital time, we need that kind of a weapon, Mr. Chair- 
man. 

Senator SpaRKMAN. You heard my questions to the other witnesses. 

Mr. Ferman. Yes; I did. 


FULBRIGHT AND HUMPHREY BILLS 


Senator Sparkman. Of course, you have stated your position on 
S.4110. What about the Fulbright bill ? 


Mr. Ferman. I think we would be opposed to the Fulbright bill 
on the basis of 

Senator SparKMAN. What about the Humphrey bill ? 

Mr. Ferman. I think that the Humphrey bill is in accordance with 
our position and, I also think, and I would like to state, the Humphrey 
bill is one of the few bills that recognizes the right to travel as a 
constitutional right, and I am personally very, very much offended 
by the language in S. 4110, which does not at least in its beginning lan- 
guage, consider the right to travel as a constitutional right in a 
“whereas” clause. 

I would have been much happier in terms of the posture of the bill 
if there would have been merely a “whereas” clause in the beginning 
of the bill, recognizing what the right of travel means. 

Senator SparkMAN. What do you think of the suggestion of no 
legislation at this session of Congress, but instead the setting up of an 
ad hoc committee to study it ? 

Mr. Ferman. I think the ACLU would very much approve of that, 
Mr. Chairman. 

Senator SparKMAN. Thank you very much, Mr. Ferman. 

(The statement of Mr. Ernest Angell is as follows :) 





TESTIMONY OF THE AMERICAN CIvIL LIBERTIES UNION IN OpposiTion To §S. 4110 
RELATING TO ISSUANCE OF PASSPORTS 


My name ig Ernest Angell. I am a lawyer practicing in New York City with 
office at 1 East 44th Street. This morning, I appear in my capacity as chairman 
of the board of directors of the American Civil Liberties Union. 
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The union is a nonpartisan orgnization of private citizens founded 88 years ago 
to promote and defend the personal rights guaranteed by the Bill of Rights and 
the Constitution. 

It would, I think, be appropriate to emphasize at the outset that the American 
Civil Liberties Union has long expressed its opposition to communism and any 
other form of government that denies the basic guaranties of our Bill of Rights. 

The union, with this competency, has been concerned with restrictions on the 
right to travel of American citizens imposed by the Secretary of State, through 
his statutory powers to issue and deny passports. We have taken the position, 
over the years, that international travel is part of the basic freedom of persons 
involving the freedom of movement. 


FREEDOM OF TRAVEL 


American history richly supports the existence of the right of free movement 
as a right protected by the Constitution. One of the grievances expressed in our 
Declaration of Independence against the Crown of England involved the right 
to free movement. England had closed off the wilderness to settlers in favor of 
the English companies. 

The grievance against the King read: 

“He has endeavored to prevent the population of these States; for that purpose 
obstructing the laws for naturalization of foreigners; refusing to pass others to 
encourage their migration hither, and raising the conditions of new appropriation 
of lands.” 

When our independence was won, article IV of the Articles of Confederation 
read: 

“The better to secure and perpetuate mutual friendship and intercourse among 
the people of the different States, in this Union, the free inhabitants of each of 
these States, paupers, vagabonds, and fugitives excepted, shall be entitled to all 
privileges and immunities of free citizens in the several States; and the people 
of each State shall have free ingress and regress to and from any other State, 
and shall enjoy therein all the privileges of trade and commerce, subject to the 
same duties, impositions, and restrictions as the inhabitants thereof respectively.” 

And in our Constitution this article reappears in article IV, section 2: 

“SecTIon 2. The citizens of each State shall be entitled to all privileges and 
immunities of citizens in the several States.” 

The Supreme Court, in Williams v. Fears (179 U. S. 270), recognized that 
personal liberty includes the right of locomotion, the right of a person to move 
from one place to another according to his inclination. The Court was referring, 
of course, to movement in terms of traveling across State borders as an incident 
of national citizenship protected by the privileges and immunities clause of the 
14th amendment against State interference. 

However, in Bauer v. Acheson, a Federal three-judge court in 1952 said of this 
opinion in terms of international travel : 

“While the Supreme Court was there [in Williams vy. Fears] considering free- 
dom to move from State to State within the United States, it is difficult to see 
where, in principle, freedom to travel outside the United States is any less 
an attribute of personal liberty. 

“Especially is this true today, when modern transportation has made all the 
world easily accessible and when the executive and legislative departments of 
our Government have encouraged a welding together of nations and free inter- 
course of our citizens with those of the friendly countries.” 

The Federal court of appeals in Washington, D. C., on June 23, 1955, further 
strengthened this view in deciding Schachtman vy. Dulles, when it said: 

“The right to travel, to go from place to place as the means of transportation 
permit, is a natural right subject to the rights of others and to reasonable regula- 
tions under law. 

“A restraint imposed by the Government of the United States upon this 
liberty, therefore, must conform with the provisions of the fifth amendment 
that ‘no person shall be * * * deprived * * * liberty without due process of 
law.’”’ 

Nevertheless, on April 2, 1957, in testimony before this committee, Senator 
Fulbright asked the Honorable Robert S. Murphy, Deputy Under Secretary of 
State, the following question : 

“Senator FuLBRIGHT. * * * Do you consider the Secretary of State has com- 
plete discretion as to whether any American may leave the United States? 

“Mr. Murpuy. Yes, sir, I think he does under our law and regulations.” 


| 
j 
' 
; 
| 





de 
se 





PASSPORT LEGISLATION 131 


Mr. Murphy’s view is certainly inconsistent with the view which the Govern- 
ment later expressed in oral argument before the Supreme Court, on April 10, 
1958, in Kent v. Dulles, Briehl v. Dulles, and Dayton v. Dulles. Solicitor General 
J. Lea Rankin, in behalf of the United States Government, conceded that there 
is a right of travel and that it is protected by the fifth amendment. 

The language of the Court’s decision in Kent v. Dulles and Briehl v. Dulles 
cases, handed down on June 16, unequivocally ended the debate as to whether 
the right to travel is protected by the Constitution when it said: 

“We deal here with a constitutional right of the citizen, a right which we must 
assume Congress will be faithful to respect. We would be faced here with im- 
portant constitutional questions were we to hold that Congress * * * had 
given the Secretary authority to withhold passports to citizens because of their 
beliefs and associations.” 

The American Civil Liberties Union believes that not only is the right to 
travel an incident to rights guaranteed by the first and fifth amendment, but it 
reflects a right guaranteed by the ninth amendment, which reads: 

“The enumeration in the Constitution, of certain rights, shall not be con- 
strued to deny or disparage others retained by the people.” 

This amendment was added by James Madison to meet the argument made by 
Alexander Hamilton that the enumeration of specific rights in the Constitution 
might lead to a construction of that document which would deny the existence 
and importance of any right not specifically enumerated. I submit to this 
committee that the right of free movement is such a right. 


COMMENTS ON 8. 4110 


I feel, this morning, that it would best serve the interest of the committee in 
its consideration of the various proposals before it, if I confine my analysis to 
S. 4110, introduced by the chairman of this committee, presumably in behalf of 
the administration. 

S. 4110 follows statutory language in force now for almost a century in provid- 
ing that the Secretary of State may issue, renew, deny or revoke passports in 
the United States. 

The proposals would further authorize the Secretary of State to deny passports 
to— 

(a) Persons under indictment for a felony, or to a person who has refused to 
surrender his passport, or to a person who has traveled to an area limited from 
such travel by determination of the Secretary of State. 

(6) Persons who are free on bail pending appeal from criminal convictions. 

(c) Persons who have been convicted within 5 years for having refused to 
surrender a passport, or for having gone to a geographical area closed to travel 
by the Secretary, unless a $5,000 bond is posted to insure compliance with the 
laws for the previous violation. 

(d) Persons as to whom it is determined will travel to geographically unde- 
sirable areas determined as such by the Secretary of State. 

(e) And, persons whose travel abroad determined upon substantial grounds 
would violate a Federal or State law, or court order, or seriously impair the 
conduct of the foreign relations of the United States, or be inimical to the 
security of the United States. 

In determining whether a person’s travel would impair the conduct of our 
foreign relations, or be inimical to the security of the United States, the bill 
provides that the Secretary shall consider as material, among other matters, 
whether the applicant is a person with or without some past or present affiliation 
with the Communist Party who knowingly engages or has engaged, within 10 
years prior to filing the passport application, in activities in furtherance of the 
international Communist movement. The bill then provides that if evidence 
indicates an applicant is within such a category, he has the burden of proving 
that he should not be so considered. 

The Secretary of State would also be authorized to limit passports from use 
in certain areas where the Secretary might find for a number of reasons that 
the Government is unable to provide adequate protection to a person traveling in 
such an area. 

POWERS OF THE SECRETARY OF STATE 


Before commenting on the process proposed in the bill for an appeal to a 
denial of a passport application, I would like to comment on the guiding criteria 
set out in the bill of the Secretary of State’s discretion to deny passports. In 
the main, S. 4110 proposes two types of criteria. 
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First, there are those by which the denial could be determined objectively. 
These are the criteria provided for in sections 103 (1), (2), (3), and (4). We 
do not object to these provisions granting the Secretary discretion of denial to 
persons who are under indictment, or who are free on bail pending appeal from 
criminal conviction. In fact the union concedes also the right to deny a passport 
to one who is under obligation to remain here by reason of civil process. 

We do have some misgivings over the broadness of the language in section 401 
granting the Secretary of State the discretion to determine that travel of 
Americans should be prohibited to certain areas and countries. To determine a 
geographical area as closed to travel by Americans because, in the language of 
section 401, “ * * * travel of United States nationals to or in such countries 
or areas would seriously impair the foreign relations or foreign policy of the 
United States,’ would grant the Secretary so broad a discretion as to raise 
constitutional doubt. 

As to the second type of criteria, I have many misgivings—to the point of 
strong objection—to section 103 (b) which would give the Secretary of State 
discretion to deny a passport to a person if his travel would “seriously impair 
the conduct of the foreign relations of the United States; or be inimical to the 
security of the United States.” 

Reading this together with the language of section 104 (b) providing, that 
in considering whether an applicant falls in such categories, the Secretary of 
State shall consider as material “* * * whether the applicant is a person who, 
whether or not a member or former member of, or affiliated with, the Com- 
munist Party, knowingly engages or has engaged, within 10 years prior to the 
filing the passport application, in activities in furtherance of the international 
Communist movement,” raises a profound constitutional objection. 

This language would give the Secretary a discretion to make the most sub- 
jective type of judgment as to whether a person should travel at all. This would 
play havoe with the constitutional right to travel, far beyond any justification 
on security or foreign-policy grounds. 

It is this type of criteria, permitting the play of purely subjective judgment, 
to which the American Civil Liberties Union is unequivocally opposed—in con- 
= to the first criteria which is based on a judgment of objective considera- 
tions. 

I do not lightly oppose the criteria involving the denial of passports to those 
whose travel abroad would affect our security. With your indulgence, let me 
examine the problem a bit more closely. 


PASSPORTS FOR COMMUNISTS 


Let us take the case of a Communist who applies for a passport, with evidence 
available indicating he is going abroad to make political speeches. To deny the 
passport here would certainly be a restriction on the fundamental right to free 
expression which he does enjoy at home. 

Next, we have the case of a Communist or an adherent to the Communist cause 
going abroad for the purpose, as evidence might indicate, to attend or help 
organize an international Communist meeting of labor unions, or of veterans, 
or of youth organizations. Such a person might also be going abroad to aid in 
some propaganda effort, such as that which charged the United States with 
having conducted germ warfare during the Korean hostilities. This more diffi- 
cult type of problem I will discuss in a moment. 

First, I submit to you that the power the administration is requesting to deny 
passports in section 108 (6) goes much beyond the cases I just cited. 

For instance, there are many loyal and anti-Communist Americans who have, 
on civil-liberties grounds, protested certain governmental action against Com- 
munists. Their actions could easily, in the language of the proposal, be inter- 
preted as “in furtherance of the international Communist movement.” It is 
unthinkable to thrust upon such a person the burden of proof, as provided in 
section 104 (c), to establish that he is nevertheless entitled to a passport. 

I have no language to offer to prevent the Communist from going abroad to 
engage in the type of activity I have just described, as opposed to speech per se. 
The difficulty arises when an effort is made to formulate language within con- 
stitutional bounds which will impose travel restrictions specifically covering the 
case of the person intending to conduct Communist activity abroad. Such lan- 
guage would have to be so limited that the legal prohibition could be avoided 
by an applicant who camouflages his purposes. Communist activities assume 
the form of such diffused and varied conduct that escape from the boundaries of 
a legal prohibition is relatively simple. 
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Let us now take the case of the “hard” Communist agent, who, evidence indi- 
cates, plans to go abroad to carry on espionage here. This presents the case 
for arrest, indictment, and prosecution by the judicial branch for which restric- 
tions on travel, imposed by the executive branch, are an unwarranted substitute. 
We have reason to believe that in numerous instances of this type—whether the 
activity abroad be in furtherance of Communist aims or the continuation of 
smuggling, narcotics distribution, ete—our Government deliberately refrains 
from present arrest in order the better to discover through cooperating sur- 
veillance the identity of the applicant’s coconspirators. 

I have even stronger objection to the language giving the Secretary of State 
discretion to deny a passport because a person’s presence abroad would, in the 
langauge of the bill, “seriously impair the conduct of the foreign relations of the 
United States.” 

Conceding that statements critical of our Government’s policy made by an 
influential citizen abroad could, under rare circumstances, affect our country’s 
prestige, we neither have the constitutional power to prohibit his travel, nor 
is it in our best interest to do this. It is a far greater service to our foreign 
policy to display to the world our confidence in constitutional principles and in 
our citizens. 

It might be embarrasing, we agree, to read that an American traveling abroad 
has publicly urged the cessation of nuclear tests. To give the Secretary dis- 
cretion to restrict travel of such a person could involve more than a dissident 
scientist. It could really intern a presidential candidate. 

Suppose, also that 10 years hence the administration then in power is engaged 
in working toward a relaxation of tensions with the Soviet Union, when Khrush- 
chev’s successors have turned to a different policy than what we know today. 
It would certainly be embarrassing to our Government to have an influential 
person giving interviews abroad to circulate his own “get tough” anti-Soviet 
policy. Can we restrict the travel of that man? Certainly not. 

Some of these persons, from the hard core Communist to the law abiding but 
vocal critic of Government policies, will certainly muddy the waters, in varying 
degrees. What this bill does, in order to keep the real rats from reaching the 
beach, is to set up barriers which can keep everyone from the water. Apart 
from the impossibility, we believe, of drafting restrictions applicable only to 
the potentially dangerous, we project here the statement of the union’s positive 
objection to the whole theory of restrictive control. We believe the risks to 
our constitutional liberty are much greater in the program contemplated in 
S. 4110 than are the risks to our national security in refusing the Secretary of 
State the discretion he seeks. 

For some years, the union took the position, which was submitted in testimony 
by Irving Ferman, our Washington, D. C. director, to this committee on April 
11, 1957, that an application for a passport may be denied when the Secretary 
of State has substantial evidence that the applicant was going abroad to engage 
in real subversive activity against the United States. 

We have reconsidered this position against the backdrop of our accumulated 
experience in observing the administration of passport denials. 

With sensitivity to the needs of national security and our foreign policy, we 
now feel that an American not only has the right to travel within this country 
but also has the right to travel to and within any country with which the 
United States is not at war. 

A citizen is entitled to a passport identifying him in such foreign travel; 
provided he is not under any legal obligation to remain here by reason of 
criminal or civil process. 

In case of refusal or delay in the issuance of a passport, full disclosure of 
the reasons should be given with the right to a hearing with court review. 


THE SCHACHTMAN CASE 


We must keep in mind what the circuit court said in the Schachtman case 
cited by me before which I would like to repeat: 

“A restraint imposed by the Government of the United States upon this 
liberty, therefore, must conform with the provision of the fifth amendment 
that ‘no person shall be * * * deprived * * * liberty without due process of 
law’.”” 

Within this context, I raise some serious questions concerning the constitu- 
tionality of some of the procedures set out in title III of S. 4110: 

(1) Section 301 provides that the Passport Hearing Board shall hold a 
hearing, when requested by a rejected applicant, within 90 days after receipt 
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of such request. It seems to me that the 90 days is an unreasonable length of 
time. This would result unquestionably in a large number of people foregoing 
travel plans because of the timelag in processing an appeal. Too many put off 
until the last week or two applying for the passport or its extension. 

(2) It would be unconstitutional to deny travel without fully disclosing to the 
applicant all information upon which the denial is based, so that he can ade- 
quately cross-examine those who have supplied the Government with derogatory 
information; and be able to rebut such testimony and evidence. 

We cannot accept the provision in section 304 (4) (b) which would permit a 
determination by the board on evidence not made part of the open record. 

In conclusion, we urge this committee to recognize fully what has now become 
accepted, the constitutional right to international freedom of movement. 

Let us recognize the full meaning of this right. Let us recognize its potential 
for giving our Nation an inner strength which could be our best weapon against the 
dangers that threaten our way of life. 

Senator SparKMAN. Our next witness is Mr. Sanford H. Bolz, rep- 
resenting the American Jewish Congress. 

Mr. Bolz, we are very glad to have you with us. You have heard 
the suggestions that I have made to the others, so will you follow the 
same procedure ? 


STATEMENT OF SANFORD H. BOLZ, AMERICAN JEWISH CONGRESS 


Mr. Bouz. Yes; I have, sir. My name is Sanford H. Bolz, and I am 
Washington counsel for the American Jewish Congress. 

I want to submit for incorporation in the record in full a rather 
detailed statement which was prepared by our senior staff counsel, 
Mr. Philip Baum, for presentation to the committee on July 16, when, 
as you know, the hearing was postponed. 

Senator SparKMAN. That will be printed in the record in full. 

Mr. Bouz. I might add that our general counsel testified on this sub- 
ject before the Foreign Relations Committee about a year ago. Mr. 
Will Maslow, whom you may remember, is something of an expert in 
this field, and at that time, some 10 or 11 months before the Supreme 
Court handed down its decision, took virtually the same position 
that the Supreme Court subsequently did, and that we take in this 
memorandum, that the categories of citizens who may be restricted in 
their travel are extremely narrow. 

Let me, at the outset, simply state the interest of our organization, 
which may not be as clear as that of the American Civil Liberties 
Union. 

BACKGROUND OF THE AMERICAN JEWISH CONGRESS 


The American Jewish Congress is an organization of some 300,000 
Jews directly or indirectly affiliated and which is committed to the 
dual, and for us inseparable, task of preserving and extending Ameri- 
can ener and promoting the creative survival of the Jewish 

eople. 

' cnn we believe that our freedoms rest upon government by 
principle rather than personality, we are disturbed over the persist- 
ent intimations by the executive branch that a United States passport 
is something in the nature of a governmental favor largely made 
possible by the good offices if not the largess of the Secretary of State, 
and it is particularly distressing that this view should persist despite 
the fact that the right to travel is a constitutional right inherent in 
the fact of citizenship. 
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POWERS OF THE SECRETARY OF STATE 


The most recent executive demand for excessive, if not plesesy 
control over passport issuance, is embodied within S. 4110, whic 
has been recommended to this committee by the administration in 
terms of the utmost urgency. 

We shall speak of that recommendation and of the deficiencies 
of some of the specific provisions of the bill below. What troubles 
us initially is the general underlying assumption that the passport 
authority is among the powers available to the Secretary of State to 
wield at will when he thinks it necessary to achieve or preserve de- 
partmental objectives in the field of foreign affairs. 

This view seems to us in flat derogation of the doctrine of the right 
to travel as a constitutional right attaching to the individual, not to 
be interfered with by governments, save in the most exigent or excep- 
tional circumstances, and not to be made to serve other ulterior ex- 
ecutive purposes, 

This was conceded by the Government and there is no necessity to 
take the time of the committee to establish the fact that the right to 
travel is constitutionally protected because it was consented by the 
Government in the Kent case in the Supreme Court and was sus- 
tained by the Supreme Court without any equivocation in its regula- 
tions in Kent v. Dulles when the Supreme Court declared that— 


An application for a passport is an exercise by an American citizen of an 
activity included in constitutional protection— 


and, moreover— 


the right to exit is a personal right included within the word “liberty” as used 
in the fifth amendment. 

From this, it would seem to follow, and this is the point I want 
to Spee at the outset, Mr. Chairman, from this it would seem 
to follow certain implications for this committee. 

To begin with, since travel abroad is an autonomous right of the 
same dignity as other constitutional rights, the issuance of a passport 
can no longer be claimed, as the Department consistently has, until 
it got to the Supreme Court, a mere discretionary act by the Secre- 
tary of State to be approved by him in consonance with his own eval- 
uation of its possible impact upon foreign affairs, and I might add, 
without any effective review by anybody. 


OPPOSITION TO ADMINISTRATION VIEWS 


The startling breadth of discretion which the Department conceives 
itself to have is indicated by the following colloquy between Senator 
Fulbright and Under Secretary of State Robert D. Murphy in pre- 
vious testimony before this committee; and if you will follow that at 
page 3 of our testimony, Senator Fulbright asked Mr. Murphy: 


Senator Futsricnt. Does the Secretary have complete discretion in prescrib- 
ing activities which may be engaged in abroad by an American citizen, as a 
condition to the issuance of his passport? 

Mr. Murpnuy. Yes, sir. 

Senator FuLsricut. If he thought the manners of the man were so egregious 
that they would cast reflection upon us, he could refuse the passport? 

Mr. Murpuy. To cast reflections upon us? 

Senator Fu.tsricut. To cast reflections upon us, that he would be a poor rep- 
resentative of our country * * *. 
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Mr. Murpnuy. It would be a test of judgment there as to whether the activity 
would be injurious to our national interests. 

Excuse for the virtually autocratic power the Secretary and the 
Department thus claim, is sought in the fiction that passport regula- 
tion is a necessary incident of the power to conduct foreign affairs, 
very much like, it would appear, the power to negotiate with foreign 
sovereignties or to enter into international agreements. 

And we take the position, Mr. Chairman, as we detailed more 
clearly here, that the President’s urgency in calling a few weeks ago 
for the enactment of S. 4110 on the ground it would leave our coun- 
try virtually defenseless in the field of national security is nonsense. 

We are asked to agree now that passport issuance, conceived as a 
routine ministerial function, has somehow become a vita] accessory to 
the conduct of foreign affairs. 

With all respect to the President, we think his comment would 
seem to be overly anxious. It is hard to conjure up the perils the 
President envisions. 

Precisely what is it that can happen, to jeopardize our security— 
apparently any moment—that cou d not happen if S. 4110 were not 
enacted ? 

Is it not improbable that the security of government, or even the 
more fragile and ephemeral superstructures of foreign policy, will be 
shaken because a handful of private persons, however irresponsible 
and extreme, can now travel themselves to say personally what could 
just as readily and effectively be said by private mail, taped broad- 
cast, filed interview, or extensive writings published abroad ? 

Despite protestations of the executive branch there is nothing to 
warrant such fears or even to justify the more composed view that 
pampert issuance has any important independent effect upon foreign 
affairs. 

Now, we submit that the power over the issuance of passports may 
properly be exercised only in those cases in which the application of 
physical detention is clearly and obviously auxiliary to the execution 
of justice within our own country. 


DENIAL OF PASSPORTS TO CERTAIN PERSONS 


Thus, we believe that passports legitimately may be refused to the 
following categories of persons, and only to the following categories 
of persons: 

Fugitives from justice. 

Persons under indictment. 

Persons free on bail. 

Persons under court restraining orders. 

Persons who owe the United States Government for previous trans- 
portation back to the United States. 

Persons promoting passport frauds and persons otherwise attempt- 
ing to avoid legal obligations. 

Yow, significantly, the Supreme Court in the Kent decision noted 
that when the basic passport statute was recodified in 1926, the practice 
of the State Department was to refuse passports only to persons— 


participating in illegal conduct, trying to escape the toils of the law, promoting 
passport frauds, or otherwise engaging in conduct that would violate the laws 
of the United States. 
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Under that decision, the Secretary now is presently limited to that 
ower. 
- I do not think that anything has happened to damage seriously the 
security of the United States in the past months since the Kent and 
Dayton decisions were handed down because of the fact that his power 
has been restricted to that limit. 

Our proposal therefore is essentially declaratory of present statutes 
as construed by the Court. It is declaratory also of the conviction that 
responsibility for the administration of passport control does not 
impute power to lay down substantive conditions for eligibility. 

We submit that the passport is predominantly a certificate of iden- 
tity and not a mechanism for the attainment of State Department 
objectives. 

We submit, even more urgently, that neither the Secretary of State 
nor any other Government official may seek to perfect the discharge 
of public office by trading and dealing in the rights of private citizens. 


GEOGRAPHICAL LIMITATIONS ON TRAVEL 


There follows in our statement, Mr. Chairman, an analysis of geo- 
graphical limitations on travel and particular interests that we have 
because of the cutting off of the travel to Israel at the time when 
hostilities had ceased and when there appeared to be no reason except 
the pressures of foreign policy which had nothing to do with the 
rights of citizens to travel for the continuation of that geographical 
limitation at a time, incidentally, when things were not nearly as serious 
for American citizens traveling in that area as they have recently been 
in Cuba when American citizens have been kidnaped and there has 
been no suggestion of cutting off travel or even in recent weeks travel 
in Lebanon when there were actual hostilities pending in that country. 


NO NECESSITY FOR PASSPORT LEGISLATION 


Now, in conclusion, we have set forth at the last pages of our testi- 
mony, our conclusion that we believe that no new passport legislation 
is required. 

We believe it desirable, however, to reaffirm the following principles 
which we believe are presently in effect as a result of Supreme Court 
decisions. 

1. A passport is predominantly a certificate of identity and not an 
instrument of foreign policy. 

2. Every citizen is entitled to a passport as a matter of constitutional 
right. 

3. Passports may be refused during peacetime only to the following 
categories of persons: Fugitives from justice, persons under indict- 
ment, persons free on bail, persons under court restraining order, per- 
sons who owe the United States Government for previous transpor- 
tation back to the United States and persons promoting passport 
frauds. 

4. Neither the President nor the Secretary of State should have 
authority to impose geographical restrictions upon travel. 

The President should be empowered, however, to declare that the 
United States will be unable to provide protection in designated 
“dangerous” areas and to permit private citizens under those circum- 
stances to waive protection for travel to those zones. 
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5. Any geographical restrictions on foreign travel made necessary 
by the engagement of this country in active hostilities, should be 
imposed only by act of Congress. 

6. Passport applicants should be entitled to a full hearing and 
procedural due process. At no stage of the proceedings should use of 
confidential information be permitted. 


FULBRIGHT AND HUMPHREY BILLS 


Senator Sparkman, Thank you, Mr. Bolz. 

You have heard the questions I put to other witnesses. Of course, 
you make yourself clear that there is no necessity of passport legisla- 
tion of any kind at this time, although you think it would be a good 
thing to reaffirm some of the principles that you set out. 

Mr. Borz. Yes, sir. ' 

But I want to make it unmistakably clear, Senator, we think there 
is no need whatever for any passport legislation certainly at this 
time within less than a month after the Supreme Court has spoken 
on this vital subject for the first timé in this century, and I must say 
parenthetically that I was astounded to hear the august and able 
Association of the Bar of the City of New York no less, no more than 
a month since that decision, recommend legislation which I think it 
clear at the very least runs the risks of certain declaration of uncon- 
stitutionality in interference with the rights of personal liberty that 
could never be interfered with under similar circumstances if there 
were exercise of the right of free speech or other constitutional liberties 
exercised here in the United States. 

With respect to the administration bill, we are obviously opposed 
to that. 

With respect to the Fulbright bill, we believe the Fulbright bill is 
considerably better than the administration bill but still would impinge 
upon the principles and the citizen’s right to travel that we detailed 
here and would raise serious constitutional questions under the 
Supreme Court’s ruling. 

We believe that the Humphrey bill fulfills all of the reaffirmances 
of the principles that we have suggested here, and would be good 
legislation. 

We emphatically support your position that there certainly should 
be no hasty legislation, and of course, despite our own position that no 
additional legislation is required, the study of an ad hoe committee 
would be a valuable addition and we would hope it would give very 
serious consideration that the position at the present time the Supreme 
Court has done a successful job of clarifying the rights of citizens in 
this area and that no additional legislation is required to protect the 
Nation. 

Senator Sparkman. Thank you, very much, Mr. Bolz. 

(The statement of the American Jewish Congress, is as follows :) 


STATEMENT OF THE AMERICAN JEWISH CONGRESS 


The American Jewish Congress, an organization of some 300,000 Jews, directly 
or indirectly affiliated, is committed to the dual, and for us inseparable, task of 
preserving and extending American democracy and promoting the creative sur- 
vival of the Jewish people. Because we believe that our freedoms rest upon gov- 
ernment by principle rather than personality, we are disturbed over the per- 
sistent intimations by the executive branch that a United States passport is 


something in the nature of a governmental favor, largely made possible by the 
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good offices, if not the largesse, of the Secretary of State. And it is particularly 
distressing that this view should persist, despite the fact that the right to travel 
is a constitutional right inhering in the fact of citizenship. 


THE NATURE OF THE PASSPORT AUTHORITY 


The most recent executive demand for excessive, if not plenary, control over 
passport issuance is embodied in S. 4110, which has been recommended to this 
committee by the administration in terms of the utmost urgency. We shall speak 
of that recommendation and of the deficiencies of some of the specific provisions 
of this bill below. What troubles us initially is the general underlying assump- 
tion that the passport authority is among the powers available to the Secretary 
of State to wield at will when he thinks it necessary to achieve or preserve depart- 
mental objectives in the field of foreign affairs. This view seems to us in flat 
derogation of the doctrine that the right to travel is a constitutional right attach- 
ing to the individual not to be interfered with by Government save in the most 
exigent of exceptional circumstance, and not be made to subserve other ulterior 
executive purposes. 

Fortunately, it is no longer necessary to take the time of this committee to 
argue or prove that the right to exit is constitutionally protected. 

In the Government’s brief in Kent v. Dulles, submitted by the Solicitor General 
in behalf of the Secretary of State, the Government made the following conces- 
sion in response to petitioners’ assertion of a constitutonal right to travel: 

“On that point, there is no controversy between the parties. * * * we do not 
challenge, but readily accept, the existence of a general ‘natural’ or ‘constitu- 
tional’ right to depart or enter the country as an aspect of the ‘liberty’ subject 
to the protection of the Constituticn.” Brief for Respondent Secretary of State, 
Kent v. Dulles (No. 481, Oct. 1957, U.S. Sup. Ct., at 26). 

In its decision in the Kent case, the most recent expression of its views on 
this subject, the United States Supreme Court unequivocally declared that an 
application for a passport is “an exercise by an American citizen of an activity 
included in constitutional protection,” and, moreover, “the right to exit is a 
personal right included within the word ‘liberty’ as used in the fifth amendment” 
(Kent v. Dulles, 78 Sup. Ct. 1113 (1958) ). 

From this would seem to follow certain implications for this committee. To 
begin with, since travel abroad is an autonomous right, of the same dignity as 
other constitutional rights, the issuance of a passport can no longer be claimed 
a mere “discretionary act” by the Secretary of State, to be approved or dis- 
approved by him in consonance with his own evaluation of its possible impact 
upon foreign affairs. The startling breadth of discretion which the Department 
conceives itself to have is indicated by the following colloquy between Senator 
Fulbright and Under Secretary of State Robert D. Murphy in previous testimony 
before this committee : 

“Senator FULBRIGHT. Do you consider that the Secretary of State has complete 
discretion as to whether any American citizen may leave the United States? 

“Mr. [Rosert D.] Murphy [Under Secretary of State]. Yes, sir; I think he 
does under our law and regulations. 

“Senator FuLtsricHt. Then he has complete discretion to prescribe what coun- 
tries may be visited by an American traveler? 

“Mr. Murpny. Yes, sir. * * * 

“Senator FuLsright. Does the Secretary have complete discretion in pre- 
scribing activities which may be engaged in abroad by an American citizen, 
as a condition to the issuance of his passport? 

“Mr. MurpHy. Yes, sir. * * * 

“Senator FuLBRIGHT. If he thought the manners of the man were so egregious 
that they would cast reflection upon us, he could refuse the passport? 

“Mr. MurpuHy. To cast reflections upon us? 

“Senator Futsricgut. To cast reflections upon us, that he would be a poor 
representative of our country. * * * 

“Mr. MurpHuy,. It would be a test of judgment there as to whether the activity 
would be injurious to our national interests. 

“Senator FuLsricut. But if he thinks so, he may refuse the passpo:t ¢ 

“Mr. Murpny. I think in the honest exercise of his discretion, he would have 
the authority” (hearings before Senate Foreign Relations Committee on Depart- 
ment of State Passport Policies, April 2, 1957, at p. 10). 

Excuse for the virtually autocratic power the Secretary and the Department 
thus claim, is sought in the fiction that passport regulation is a necessary inei- 
dent of the power to conduct foreign affairs, very much like, it would appear, 
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the power to negotiate with foreign sovereignties or to enter into international 
agreements. 

Because at one time it was thought reasonable to give the Secretary of State 
administrative responsibility for the issuance of passports and because we know 
the Secretary of State conducts foreign affairs we have gradually permitted 
habits of language and of association to convince us that his discretionary 
authority over passports is somehow indispensable to the proper carrying out 
of foreign relations. And we maintain this position though all the visible facts 
of our life deny it. This was not the rationale for giving the Secretary passport 
responsibility in 1856 and certainly it ought not be the rationale for giving him 
increased authority now. In the words of Justice Douglas, the strictly foreign 
affairs significance of a passport is, at most, of “subordinate” importance 
(Kent v. Dulles, op. cit. supra, at 1120). 

During the early years of our national life, no passport of any kind was 
required for travel abroad. Those who did apply for passports obviously did 
so only because they thought that proof of American citizenship would prove a 
useful and added convenience. The Government’s own brief in the Kent case 
insists that “passports issued by the United States have not changed their form 
or nature since the early days of the Republic” (brief of respondent, Secretary 
of State, op. cit., supra, at p. 29) and the Government’s argument then imme- 
diately goes on to quote approvingly as the very first description of the passport, 
the following comment in Urtetiqui v. D’Arcy (34 U. S. 692, 699 (1835)), as 
follows: 

“* * * Tt is a document, which, from its nature and object, is addressed to 
foreign powers; purporting only to be a request that the bearer of it may pass 
safely and freely, and is to be considered rather in the character of a political 
document, by which the bearer is recognized, in foreign countries, as an American 
citizen; and which, by usage and the law of nations, is received as evidence of 
the fact.* * * ” [Emphasis added.] 

In other words, the passport from its inception was nothing more than a 
certificate of identity. And agreeing with the Government’s brief that its pur- 
pose has not changed, that should be its principal function today. 

The fact of citizenship, however, is preeminently an evidentiary matter. Itisa 
matter of record, not of policy. Surely every citizen should be able to demand 
as of right a document he can offer to other governments certifying his status, 
and the passpport fills that purpose. Neither the citizen nor the Government 
should be permitted to distort it into something more. A passport is not a letter 
of introduction. It is not an official attestation that the holder is a man of 
probity or honesty, that he is prudent, moral, or upstanding, or that he is a 
desirable representative of his Government. More than half a million passports 
are issued each year and the volume is increasing annually. Obviously the 
Department of State cannot and does not vouch for the personal attributes of 
each one of these persons. All that the Department can conscientiously assert 
and all the passport can meaningfully signify is that the holder has fulfilled the 
requirements for citizenship and is now entitled to enjoy the incidents of citizen- 
ship, whether or not the Secretary of State likes or approves of his views or his 
person. 

Passport control was so clearly on a matter of certifying status that during 
the early stages of our history, a variety of Federal officers as well as State and 
local officials, and even notaries public, issued documents in the nature of certifi- 
eates of citizenship addressed to foreign offices requesting treatment according to 
the usages of international law. (See brief of respondent Secretary of State, 
op. cit, supra, at 31.) 

To put an end to the confusion and opportunities for fraud offered by this 
practice the statute of 1856 (recodified in 1926 and now 22 U.S. C. 211 (a)) was 
enacted directing that the Secretary of State be granted exclusive authority to 
issue passports. This was a rational solution, but it was one made principally 
in the interests of administrative regularity and the prevention of fraud and not 
predominantly in furtherance of the Secretary's obligation to conduct foreign 
relations as such. Thus, 3 years after the enactment of the 1856 statute the 
Attorney General stated that “[t]he impositions practiced upon the illiterate and 
unwary by the fabrication of worthless passports, led to the passage of the 
law * * *.” And in 1898, an official State Department manual on passports 
declared : 

“In time of peace, a law-abiding American citizen has always been free to leave 
the country without permission of the Government” (The American Passport, 
pp. 3-4 (1898), cited in Boudin, The Constitutional Right To Travel, 56 Columbia 
Law Review 47, 52 (January 1956) ). 
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The evident intention of the Congress both in 1856 and upon the recodification 
of the statute in 1926 was to centralize and regularize passport issuance pro- 
cedures; conversely, its purpose was not to permit new substantive limitations 
upon the eligibility of a citizen to qualify for a passport. (See note, The Pass- 
port Puzzle, 23 U. Chi. L. Rev. 269 at 272, note 25 (1956) ; Doman, A Coniparative 
Analysis: Do Citizens Have the Right To Travel? 43 A. B. A. J. 307, 308 (1957) ; 
Barnett, Passport Administration and the Courts, 22 Oregon Law Review, 193, 
194 (1953).) 

Now, however, we are asked to agree that passport issuance, conceived as a 
routine ministerial function, has somehow become a vital accessory to the con- 
duct of foreign affairs. In his message to the Congress last week, the President 
urged enactment of S. 4110 because “each day and week that passes without it 
exposes us to great danger.” With all respect to the President, his comment 
would seem to be overly anxious. It is hard to conjure up the perils the Presi- 
dent envisions. Precisely what is it that can happen to jeopardize our secu- 
rity—apparently any moment—that could not happen if S. 4110 were en- 
acted? Is it not improbable that the security of Government, or even the more 
fragile and ephemeral superstructures of foreign policy, will be shaken because 
a handful of private persons, however irresponsible and extreme, can now travel 
themselves to say personally what could just as readily and effectively be said 
by private mail, taped broadcast, filmed interview or extensive writings pub- 
lished abroad? Despite the protestations of the executive branch there is 
nothing to warrant such fears or even to justify the more composed view that 
passport issuance has any important independent effect upon foreign affairs. 

To say that the passport authority and the attendant power to regulate inter- 
national travel is not a necessary ancillary of the responsibility for the conduct 
of foreign affairs is hardly to say that it has no uses or value to the Secretary 
of State. It would be disingenous to pretend that the attainment of depart- 
mental objectives is not facilitated and furthered by empowering the Secretary 
to seal off all Americans from whole sections of the world against whom he may 
wish to invoke sanctions, or to restrain at home persons who are likely to en- 
gage in voluble criticism of his policies if permitted to go abroad. Unques- 
tionably, hostile or malicious criticism, expressed abroad in troubled areas, par- 
ticularly by Americans, may materially detract from the prestige and influence 
of the Secretary among foreign peoples and make international negotiations 
more difficult. 

But so might much purely domestic behavior. Adverse comment by repre- 
sentative and reputable public spokesmen in America, sharp criticism by promi- 
nent sections of our own national press, condemnation of Department policies 
by respected political commentators at home, can more genuinely impair the 
standing and influence of the Secretary of State abroad than any conceivable 
acts abroad of those persons who have been denied passports under the Secre- 
tary’s past rulings. One bluntly hostile editorial in the New York Times, or 
in the Hearst chain, probably can more significantly discredit the Secretary of 
State than a dozen meetings, assemblies, or conventions addressed by Paul Robe- 
son abroad; one harshly critical column by Walter Lippmann may have more 
disruptive effect upon departmental objectives than any number of speeches 
in foreign countries by Rockwell Kent, Corliss Lamont, Weldon Dayton, or any 
of the so-called troublemakers who in the past have been denied permission 
to travel. 

It may well be true that foreign nations are more acquiescent in dealing 
with a Secretary of State who enjoys the obvious unanimous support of his 
Nation at home, and more stringent in dealing with the Secretary whose views 
encounter strong dissent. But these are the trials and tests of office. It is 
nowhere contended that to ease his task the Secretary of State should be in- 
vested with power to limit the freedoms of speech, press, or association, when 
he has reason to believe, as he no doubt often has reason to believe, that the 
exercise of personal liberties impedes his ability to conduct foreign affairs with 
requisite force and authority. 

In issuing or withholding passports, the Secretary of State is dealing with 
rights of American citizens just as directly as if he were abridging other pro- 
tected freedoms. Denial of a passport literally restrains the individual to 
movement within the territorial limits of the United States. 

In 1918, for the first time, a law was passed authorizing the President, 
when the United States is at war, to make it unlawful for a citizen to leave 
the country without a passport. In 1941, this power was extended to national 
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emergencies. At present, section 215 (a) of the McCarran-Walter Act (8 
U. 8. C. 1185) empowers the President, in time of war or during periods of 
national emergency proclaimed by the President, to issue a proclamation im- 
posing restrictions on the foreign travel of American citizens. The statute 
provides that after the President has issued such a proclamation it shall be 
unlawful for a citizen to leave or enter the United States without a passport. 
A fine of up to $5,000 and a prison term of up to 5 years may be imposed for 
violation of the section. 

In January 1953, President Truman issued a proclamation (No. 3004, January 
17, 1953) making the restrictions of section 215 (a) effective. The authority 
to impose these restrictions on foreign travel was based on the existence of 
the national emergency proclaimed in 1950 at the beginning of the Korean war 
(Proce. 2914, 15 Fed. Reg. 9029). Both the proclamation declaring the Korean 
emergency and the proclamation requiring passports for foreign travel have 
continued in effect to the present time. As a result, it is now unquestionably 
a crime either to leave or to enter the country without a passport. 

The passport, moreover, has become a convention of international practice. 
Failure to receive a passport is an almost complete bar to foreign travel. In 
response to a 1952 questionnaire circulated by the Yale Law Journal to 37 
foreign countries, only 5 indicated that they would admit American citizens 
without a passport (61 Yale Law Journal 171, N. 3 (1952) ). 

For a variety of reasons, among them the insistence of other countries upon 
such documents as a prerequisite for entry, it may no longer be feasible to 
return to our uninterrupted practice up to 1918 under which there was no man- 
datory requirement of a passport for travel abroad. But since the denial of 
a passport prevents exit and impinges upon basic and protected rights, the 
scope of discretion of the issuing authority must be severely and stringently 
limited. 

We submit that it may properly be exercised only in those cases in which 
the application of physical detention is clearly and obviously auxiliary to the 
execution of justice within our own country. Thus we believe that passports 
legitimately may be refused to the following categories of persons, and only 
to the following categories of persons: 

Fugitives from justice. 

Persons under indictment. 

Persons free on bail. 

Persons under court restraining orders. 

Persons who owe the United States Government for previous transportation 
back to the United States. 

Persons promoting passport frauds and persons otherwise attempting to avoid 
legal obligations. 

Significantly, the Supreme Court in the Kent decision noted that when the 
basie passport statute was recodified in 1926, the practice of the State Depart- 
ment was to refuse passports only to persons “participating in illegal conduct, 
trying to escape the toils of the law, promoting passport frauds or otherwise 
engaging in conduct that would violate the laws of the United States.” Under 
that decision, the Secretary now. is presently limited to that power. Our pro- 
posal therefore is essentially a declaratory of present statutes as construed by 
the Court. It is declaratory also of the conviction that responsibility for the 
administration of passport control does not impute power to lay down sub- 
stantive conditions for eligibility. We submit that the passport is predominant- 
ly a certificate of identity and not a mechanism for the attainment of State 
Department objectives. We submit, even more urgently, that neither the 
Secretary of State nor any other Government official may seek to perfect the 
discharge of public office by trading and dealing in the rights of private citizens. 


GEOGRAPHICAL LIMITATIONS 


Turning now to the specific provisions of S. 4110 we should like to consider 
first those geographical limitations of general applicability that affect not only 
single citizens but all Americans, placing them behind an unscalable administra- 
tive wall once a Secretary has decreed sections of the world unfit for American 
visitation. 

In some ways the intrinsic social detriment is maximal when geographical 
restrictions are invoked. Denial of a passport to an individual affects only 
that one person directly; the larger community only incidentally. But a pro- 
hibition enjoining all citizens from traveling in a proscribed area imposes a 
general harm. 
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The importance of American travel abroad, perhaps particularly to those 
countries with whom our relations are strained, has been everywhere noted, 
most significantly by the last two Presidents. 

President Truman in 1952 declared: “We shall never be able to remove sus- 
picion and fear as potential causes of war until communication is permitted 
to flow * * * across international barriers.” More recently President Hisen- 
hower in July 1955, in a speech to the Geneva Conference, called upon the na- 
tions of the world “to lower the barriers which now impede the opportunities of 
people to travel anywhere in the world * * *.” And, only in May of this year, 
the President sent Congress a report recommending liberalization of travel re- 
strictions “as one of the best means of improving international relations.” 
Regrettably, Secretaries of State under each of their administrations have 
persisted in official conduct directly contrary to the wisdom of the Presidential 
position. 

At the present time the Secretary of State is empowered to, and actually does, 
limit travel to certain regions abroad pursuant to the authority granted him by 
sections 124 and 126 of Executive Order 7856 (22 C. F. R., sees. 51.75-51.77). 
Passports now are generally stamped invalid for travel in Hungary, Albania, 
Bulgaria, and to portions of China, Korea, and Vietnam under Communist control. 

S. 4110 would not substantially modify the existing authority. Thus, section 
402 of the bill provides that no passport shall be authorized for travel to any area 
in which the Secretary of State determines “that the United States Government 
is unable to provide adequate protection to persons traveling in particular coun- 
tries or areas, due to the lack of diplomatic relations or due to disturbances within 
such countries or areas, or that travel of United States nationals to or in such 
countries or areas would seriously impair the foreign relations or foreign policy 
of the United States.” 

Secton 401 of the bill provides for publication of such determination and its 
endorsement upon each passport thereafter issued. 

For years the principsl defense of the authority of the Secretary to place large 
areas of the world off limits was an ostensible desire prophylactically to insure 
the safety of citizens by precluding their travel. S. 4110 has at least the advan- 
tage of candor. Section 402 unabashedly subordinates the right to travel to the 
subjective policy evaluations of a particular Secretary and his staff. In a letter 
to the chairman of this committee of May 19, 1958, Assistant Secretary of State 
William B. Macomber, Jr., justified the retention of the power to bar travel to 
geographical areas in the Secretary of State, and protested against any congres- 
sional intervention, by arguing that “the Bxecutive has information not available 
to the legislative branch and on the basis of which he is especially qualified to 
make decisions. Congressional Record, June 13, 1958, page 9963. In other words, 
both the Congress and the Nation at large are asked to have implicit faith in the 
benign wisdom of the Secretary of State in his decision on our behalf to seal off 
large portions of the world from our inspection. 

The record of the actual manipulation of this authority by the Department of 
State has been of particular interest to the American Jewish Congress, especially 
as it has been invoked in the Middle East. We suggest that the vagaries of this 
application presage what may be expected pursuant to the provisions of S. 4110. 

On November 8, 1956 (Federal Register, title 22), a ban was imposed forbidding 
travel to Egypt, israel, Jordan, and Syria. Thereafter all passports contained this 
legend : 

“This passport is not valid for travel to or in Egypt, Israel, Jordan, and Syria.” 

We submit that as a matter of record, and despite departmental claims that 
the prohibition derived from official contention that “the safety of American 
citizens could not be fully protected” in those countries (see testimony of Deputy 
Under Secretary of State Robert D. Murphy, hearings before the Senate Commit- 
tee on Foreign Relations on Department of State Passport Policies, Apr. 2, 1957, at 
p.3). It was in fact continued long past the time when disorder had ceased and 
allowed to operate instead as a form of economic sanction or pressure upon Israel 
sorely in need of the springtime Passover and Easter tourist traffic. 

Normally this ban was imposed because of the danger to American travelers 
in these four countries, but it will be noted that although Syria and Jordan, who 
were not involved in the Israeli-Egyptian hostilities, were covered by the ban; 
Lebanon, a member of the Arab League, which has not yet signed a peace treaty 
with Israel, was not. It will be noted, too, that the ban was imposed on November 
8, 1956, 2 days after all 4 of the parties to the hostilities had formally agreed toa 
cease fire and was continued until April 1, 1957. 

Not all travel to Israel stopped. Just as section 402 contemplates making 
exceptions for particular categories or persons, so exceptions at that time were 
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made, in the words of Frances G. Knight, Director of the Passport Office, “for 
such travel as considered to be in the national interest.” It was not considered 
in the national interest, however, to allow rabbinical or congregational leaders 
to make religious pilgrimages to the Holy Land or religious Jews who wished 
to celebrate and commemorate in the Holy Land a miraculous escape from an 
Egyptian dictator of an earlier era. On February 6, 1957, Dr. Maurice N. Eisen- 
drath, president of the Union of American Hebrew Congregations, wrote to Miss 
Knight as follows: 

“DeaR Miss Knicut: A group of some two dozen of our national congrega- 
tional leaders are planning to make a religious pilgrimage to the Holy Land for 
the festival of Shavuos. Shavuos is 1 of the 3 pilgrimage festivals, and it has 
been the custom of the Jews to journey to the Holy Land for prayer and 
inspiration on that holy day for many, many centuries. In fact in the days when 
the great temple of King Solomon stood in Jerusalem and in the days when the 
second temple was built after the return from Babylon, Jews traveled from the 
many lands of the diaspora and from the cities of the Holy Land itself. Jews 
traveled to Jerusalem on these three pilgrimage festivals. 

“It is my understanding that the present restriction imposed upon American 
citizens will prevent our people from traveling to Israel for this purpose. This 
development is a source of grave distress and deep pain to all of us. 

“T am writing in order to urge that this ban on travel to Israel and the Far 
East be lifted. I hope you will not deny us the privilege and opportunity of 
engaging in this religious pilgrimage but will swiftly lift the ban and enable 
our people to undertake their planned trip to Israel * * *.” 

On February 18 Miss Knight replied: 

“DEAR MR. EISENDRATH: In view of existing conditions in the Middle East, 
passports are not being issued for travel to Egypt, Israel, Jordan, or Syria 
except for such travel as is considered to be in the national interest. 

“We must therefore decline to provide passport facilities for the above coun- 
tries at this time * * *.” 

This ban was ostensibly imposed to prevent the risks of travel in countries 
subject to disorder. But Great Britain, France, and Canada and in fact every 
other country in the world imposed no such ban upon their nationals, content- 
ing themselves merely with advising them about the risks of travel in this area. 
It is hard to believe that every country in the world was less concerned about 
the safety of its nationals than was the United States. Despite the present 
wholesale kidnaping of American nationals in Cuba, there has never for a 
single day been a ban upon travel to that country. Even more remarkable, al- 
though yesterday our Government was called upon to land the marine forces 
in Lebanon, the State Department has still not found it necessary to curb 
travel to that country, relying only upon admonitions addressed to the discre- 
tion of private travelers. 

We believe it unconstitutional for the Secretary to attempt the paternalistic 
prerogative of forbidding Americans to travel, for their own good. We have 
already indicated that we believe it unlawful to demean any constitutional free 
dom to the level of a mere instrument of foreign policy. We believe, therefore, 
that there should be no authority to restrict travel to any country or nation 
with which this country is not presently engaged in active hostilities. Certainly 
there should be no such authority without accompanying congressional consent. 

We believe that section 401 of S. 4110 points in the right direction, although it 
fails to fulfill its own logic. The Secretary should be granted authority to de- 
clare certain areas unsafe. He should, in addition, be authorized along the 
lines suggested in the Hennings bill, S. 3344, to permit citizens to waive protec- 
tion in those designated areas and thereafter to travel at their own risk. Such 
waiver provision would have the dual advantage of preventing abuse or embarras- 
ment of American authority abroad while at the same time preserving for the in- 
dividual, volition and choice in making up his own mind as to the risks of travel. 
Enactment of a waiver provision should be accompanied by appropriate amend- 
ment of section 22 U. S. C. sections 1731 and.1732, relieving the Uinted States of 
all obligation to protect citizens traveling in countries proclaimed by the Presi- 
dent or the Secretary to be unsafe. 

We are aware that Assistant Secretary Macomber has indicated in a letter 
to this committee (Congressional Record, June 13, 1958, p. 9964) that “a waiver 
by a citizen of the protection of his Government would have little, if any, legal 
effect, because diplomatic protection is the right of the Government, to be exer- 
cised in the discretion of the Government, and the individual citizen has no 
right to insist on it or disavow it.” But this position is contradicted by history. 
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The State Department has adopted this method of withdrawing protection in 
disturbed areas rather than making travel there unlawful a number of times in 
the past. For example, in 1939, the State Department called upon American 
citizens in their own interest to refrain from the right that they have to travel 
on vessels of foreign countries (1 State Department bulletin 345 (1980)); see 
also 24 State Department bulletin 770 (1951) ). 

Protests against the insulation of parts of the world from American travel 
by the Secretary of State have been many and varied and continuous. In the 
main, they have come from members of the press. While we recognize the im- 
portance to a free society of the right of reporters to travel without restriction, 
we believe that all citizens have that right and that none may be placed in an 
inferior status. We, therefore, oppose provisions, suggested by the language 
of section 402, that would endow especially privileged groups with the right to 
visit areas of the world prohibited to the garden variety of American citizens. 

Our position is more general and extensive. The confusion and maladministra- 
tion that has accompanied restraints on travel to particular regions, specifically 
in connection with travel to Communist China, are too well known to be repeated 
here. What must be repeated here, and reaffirmed, is the right of Americans to 
go, as Americans have always gone, to all parts and corners of the world to look, 
see, wonder, criticize, and learn. And, in the absence of active hostilties in 
which this country is a partner, to do so without prior permission or restraint by 
the President or the Secretary or any other official or functionary of Government. 


DENIAL OF PASSPORT TO PARTICULAR PERSONS 


Sections 103 (6) (ii) and (iii) provide as follows: 

“Src. 103. A passport shall be issued to a person qualified under section 102 
upon the completion of the prescribed application, except that no passport, other 
than one issued in a foreign country and limited for direct and immediate return 
tc the United States, shall be issued to any person in one or more of the following 
categories : 

= * * ” * * e 


“(ii) seriously impair the conduct of the foreign relations of the United 
States; or (iii) be inimical to the security of the United States.” 

These provisions are augmented by the provision of section 104 (b): 

“(b) In determining whether a person is within the categories described in 
section 103 (b) (ii) or (iii) the Secretary shall take into account the foregoing 
findings by the Congress and shall consider as material, among other matters, 
whether the applicant is a person who, whether or not a member or former 
member of, or affiliated with, the Communist Party, knowingiy engages or has 
engaged, within ten years prior to filing the passport application, in activities in 
furtherance of the international Communist movement.” 

We have already referred to the absurdity of withholding passports to par- 
ticular persons in the name of foreign policy or internal security while other 
forms of intercourse and commerce with every nation of the world remain free 
and open. Considering the contemporary perfection of the arts of recording 
and filming it is absurd to believe that provocation of foreign sentiment against 
the direction of American policy cannot be carried out almost as effectively from 
within the United States as by personal visit abroad. Considering the Im- 
munity enjoyed by the diplomatic pouch and private mails, it is absurd to believe 
that vital secrets or classified information must be transmitted by personal 
courier rather than through the channels of ordinary correspondence. The use 
of passports to prevent conspiratorial activity abroad does not, in the words of 
Henry Steele Commager, “rise to the dignity of an argument.” He observes: 

“The allegation that those who go over on legitimate errands might perhaps en- 
gage surreptitiously in illegitimate activities does not rise to the dignity of an 
argument. If it is a matter of conferring with dangerous men abroad, the mails 
are still open and functioning, and denial of the right to travel is pretty futile. 
If it is a matter of illegal activities, it is time enough to deal with those when 
they have occurred, or when there is evidence that they will shortly occur. No 
such danger has ever been cited” (Saturday Review, Jan. 11, 1958, p. 69). 

These factors being almost self-evidently true there occurs no reason to bar 
peacetime travel because of personal political views except as a device of sheer 
coercion or punishment. We do not believe that we have enough to fear even 
from persons who espouse the totally reprehensive views of communism to war- 
rant compromise of principle. As noted in Watkins v. United States (354 U. S. 
178, at pp. 197-198), the danger of this practice is that it affects not only the 
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specific individuals who are denied passports but almost as vitally the rest of our 
citizens who may well find it expedient if not necessary to modify and reform 
their speech and associations in order to avoid a similar disability. 

“If everyone who expects to travel must so comport himself as to satisfy 
the notions of Federal bureaucracy about political ideas, associations, and activi- 
ties, control over travel may well become a powerful instrument for Federal 
control of thought” (Commager, Where Government May Not Trespass, New 
York Times magazine, Mar. 24, 1957, at p. 32). 

In considering the effect of provisions as loose as section 103 and 104, ob- 
viously much depends upon the administrator. It is relevant, therefore, to 
describe briefly the pattern of the State Department’s conduct in this field 
since “in accordance with familiar principles, the * * * [regulations] must be 
tested by * * * [their] operation and effect.” Near v. Minnesota (283 DU. 8. 
697, 708). This record is hardly one to inspire confidence. It certainly does 
not confirm the State Department’s recent claim that its implementation of 
the passport statute “does not reflect abuse of the passport power” and that 
the Department has shown “scrupulous regard to the individual’s right to 
procedural and substantive due process of law” (104 Congressional Record, 
p. 9963 (June 13, 1958)). The State Department passport practices constitute 
rather a formidable argument against the grant of such special power to 
administrative officials. 

Thus, for example, Dr. Linus Pauling, the world-renowned chemist, was 
refused a passport for 2% years, beginning in 1952 (except for 2 passports 
of limited duration), on grounds including the Department’s charge that an 
undisclosed source alleged that he was “a concealed member of the Communist 
Party,” and a later charge of “a consistent and prolonged adherence to the 
Communist Party line.” He received a passport from an embarrassed Depart- 
ment only when he was awarded the Nobel prize. It is of interest that Dr. 
Pauling’s award-winning discoveries concerning the resonance of chemical 
bonds was suppressed by the Soviet Government as being inconsistent with the 
teachings of party line theoretical physics. 

Judge William Clark, formerly of the third circuit bench, was deprived 
of his diplomatic passport and his subsequent application for a passport was 
denied, the State Department holding that his desire to state his views in 
Germany on certain topics would be “inimical to the best interests of the United 
States.” “The appropriate place” for such expressions, the State Department 
wrote, “is in the United States.” He initiated suit and, after a departmental 
hearing ordered by the district court, Clark v. Dulles (129 F. Supp. 950), he 
was given a passport. 

Dr. Martin Kamen, a scholar in the field of radiation physics and biochemistry, 
was repeatedly refused a passport from 1947 to 1955 on the ground that he was 
a supporter of the Communist movement until he instituted a lawsuit against 
the Secretary. 

Dr. Otto Nathan, executor of the estate of Albert Einstein, was denied a 
passport for nearly 2 years, the State Department alleging in an affidavit filed 
in the court below that the Department “after full and careful consideration 
has concluded that it would be contrary to the best interests of the United 
States” to issue one to him Dulles v. Nathan (225 F. 2d 29). When that court 
directed a quasi-judicial hearing as a condition to a stay sought by the Depart- 
ment, a passport was issued (ibid.). Similarly, the prominent playwright, 
Arthur Miller, was denied a passport for travel until after his marriage to a 
well-known film star when the Department suddenly reviewed the information 
in their files and found that there was not sufficient evidence to show that 
at the time of issue Mr. Miller’s case “fell within the purview of the passport 
regulations” (hearings before the Committee on Foreign Relations, United 
States Senate, on Department of State passport policies, April 2 and 11, 1957). 

These are only the more spectacular of the many cases that have occupied 
the courts, the press, and the public the last 5 years. They establish incon- 
trovertibly that the regulations have been used as an instrument to suppress 
free expression, whatever their nominal intention at the time of promulgation. 

Congress may abridge first amendment rights only where “the gravity of the 
‘evil,’ discounted by its improbability justified such invasion of free speech as is 
necessary to avoid the danger.” United States v. Dennis (183 F. 2d 201, 212), 
adopted in Dennis v. United States (341 U. S. 494, 510). The activities and 
behavior of persons who already have been affected by passport control and who 
may likely be affected in the future do not and cannot conceivably offer any 
danger which the Congress can legitimately restrain. 
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VAGUENESS 


In determining whether to withhold passports, the Secretary of State is author- 
ized under section 104 (b) to “consider as material, among other matters,” 
whether the applicant “within 10 years has knowingly engaged in activities in 
furtherance of the international Communist movement.” 

It is an elementary proposition of constitutional law that delegation of author- 
ity to the executive department requires clear standards to guide administrative 
action (Panama Refining Co. v. Ryan (2938 U. 8S. 388); Schechter Poultry v. 
United States (295 U. S. 495)). The courts have held that while administra- 
tive officials may be empowered to limit freedoms under the Bill of Rights, 
statutes authorizing them to do so must state specifically the circumstances under 
which restrictions may be imposed. Statutes that conferred upon administrative 
officials “naked and arbitrary power” to decide when citizens may exercise their 
constitutional liberties have been struck down by the Court on numerous occa- 
sions. See, for example, Yick Wo. v. Hopkins (118 U. 8S. 356 (1886)); Cant- 
well vy. Connecticut (310 U. S. 296 (1940));: Kunz v. New York (340 U. S. 290 
1951) ). In the Kent case, the Supreme Court, citing the Panama Refining case, 
stated that “if that power [to restrict travel] is delegated, the standards must 
be adequate to pass scrutiny of the accepted tests.” 

It would be difficult to conceive of a broader delegation of power than that con- 
tained in section 104 (b). There is no limitation upon the “other matters” which 
the Secretary is authorized to consider. We suggest that there is almost no 
guidance whatever in the phrase “activities in furtherance of the international 
Communist movement.” 

It is a well-established rule that a statute must be sufficiently definite as to 
give a reasonable notice of the types of acts its encompasses. See Winters v. New 
York (333 U.S. 507 (1948)). We submit that section 104 (b) is devoid of ascer- 
tainable or precise meaning; that it is impossible to determine what acts fall 
within the phrase “in furtherance of the international Communist movement.” 

Under the statute it is required only that the applicant have knowingly engaged 
in a particular activity, not that he have knowledge that these activities further 
Communist objectives. It has been frequently noted that Communists occasion- 
ally share the purposes of others in the community and that this parallel interest 
should not be permitted to give Communists a monopoly of areas of general con- 
cern. If Communists seek the enactment of civil liberties legislation, that mani- 
festly does not mean that those who advance civil liberties goals should be penal- 
ized because they may also thus indirectly contribute to what the Communists 
may regard as furtherance of their own purposes. 

Finally, section 104 (b) offers no help to a citizen seeking to insure that he 
will not be refused a passport under its terms. A Federal court has dismissed 
perjury indictments against Owen Lattimore on the ground that the phrases 
“Communist sympathizer,” “follower of the Communist line,” and “promoter of 
Communist interest” were too vague to give him notice of the charges against 
him (United States v. Lattimore (215 F. 2d 847; 232 F. 2d 334)). The provi- 
sions of section 104 (b) are hardly more definite. 


PROCEDURES FOR FAIR HEARING AND REVIEW 


It is no longer doubtful that passport applicants are entitled to procedural 
due process. See Bower v. Acheson (106 F. Supp. 445 (1951)), Kent v. Dulles, 
Dayton v. Dulles, supra. We believe that this includes the right of personal 
appearance at a fair hearing which would accord a meaningful opportunity to 
offer and refute evidence relating to his eligibility. Section 303 of S. 4110 pro- 
vides for applicant’s personal appearance at a passport hearing and representa- 
tion by counsel. It grants an opportunity to offer witnesses and other evidence 
and to cross-examine adversary witnesses and to examine a copy of the transcript 
of the proceedings. We have no objections to these proposals as far as they go. 

Section 302 (b), however, enables the hearing board to rely upon confidential 
information which it is obliged to furnish the applicant only in the form of a 
résumé. Section 303, moreover, permits the Secretary of State to review the 
findings of the board and to make further decision not only upon evidence ad- 
duced at the proceeding below, but, moreover, “he may also consider additional 
information, available to him as Secretary of State, which cannot be made known 
to the individual, either by résumé or otherwise.” 

This reliance upon confidential information in effect destroys the efficacy 
of the hearing as a means of protecting applicant’s right. Unless secret informa- 
tion is revealed he cannot hope ever to refute charges against him. By the same 
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token, absent full disclosure, no court can intelligently review a determination by 
the Secretary of State when it is predicated upon matters disclosed to him pri- 
vately and not incorporated in any public record. 

The supposed protection provided by granting the applicant a fair résumé 
offers no real aid. For, one cannot “be confident that a ‘résumé is fair’ when 
one cannot know what it is a résumé of * * * Language is treacherous and the 
meaning of what is written to no small degree derives from him who reads it.” 
United States v. Nugent (346 U. 8.1, 13) (Frankfurter, J., dissenting). 

It would serve no purpose to rehearse again the conflicting interest of the 
citizen and the Government on the issue of disclosure of confidential information. 
We are mindful that balancing these interests is not an easy matter as the 
decisions from the Supreme Court will attest. But the experience of recent 
years in dealing with confidential information cannot be overlooked. It is rea- 
sonable to expect that very little of the information confidentially passed to the 
Secretary will have any effect on the conduct of foreign affairs. It is a more 
likely assumption that the bulk of the security information relied upon by the 
Secretary and by the hearing board will be gleaned from Federal investigative 
reports and be of the same kind and quality as predominates in the Government’s 
employee, security, and loyalty programs. 

The Supreme Court has had frequent occasion in recent years to appraise the 
worth of such data, and the evaluation of Mr. Justice Frankfurter in his dissent 
in Jay v. Boyd (351 U. S. 345), is both pertinent and accurate: 

“* * * We can take judicial notice of the fact that in conspicuous instances, 
not negligible in number, such ‘confidential information’ has turned out to be 
either baseless or false. There is no reason to believe that only these conspicuous 
instances illustrate the hazards inherent in taking action affecting the lives of 
fellow men on the basis of such information. The probabilities are to the 
contrary * * *” 

We submit that the public interest is not served by keeping information of that 
kind secret at the expense of a citizen’s liberties. “Indeed, it may well be that 
in the long run nothing but beneficial results will come from a lessening of * * * 
talebearing.” Parker v. Lester (227 F. 2d 708, 720 (C. R. 9)). A government 
intent on its duty to see that justice is done, that citizens’ reputations are guarded 
against unfounded governmental accusations, and that their liberties are not 
unjustly impaired will, it seems to us, be serving the public interest better than 
one intent on maintaining a regiment of informers. If the right to a passport 
is to be made meaningful the individual must be given full opportunity to chal- 
lenge, to reply to, and to refute evidence offered against him. 


SUMMARY OF RECOMMENDATIONS 


We believe that no new passport legislation is required. We believe it de- 
sirable, however, to reaffirm the following principles: 

1. A passport is predominantly a certificate of identity and not an instrument of 
foreign policy. 

2. Every citizen is entitled to a passport as a matter of constitutional right. 

38. Passports may be refused during peacetime only to the following categories 
of persons: fugitives from justice, persons under indictment, persons free on bail, 
persons under court restraining order, persons who owe the United States Gov- 
ernment for previous transportation back to the United States and persons 
promoting passport frauds. 

4. Neither the President nor the Secretary of State should have authority 
to impose geographical restrictions upon travel. The President should be em- 
powered, however, to declare that the United States will be unable to provide 
protection in designated “dangerous” areas and to permit private citizens under 
those circumstances to waive protection for travel to those zones. 

5. Any geographical restrictions on foreign travel made necessary by the 
engagement of this country in active hostilities, should be imposed only by act 
of Congress. 

6. Passport applicants should be entitled to a full hearing and procedural due 
process. At no stage of the proceedings should use of confidential information 
be permitted. 


Senator SparKMAN. That concludes the hearings this morning. 

T will ask that this room be cleared immediately because another 
meeting is due to start at 11 : 30 o’clock today. 

The committee is now adjourned. 

(Whereupon, at 11: 25 a. m., the committee was adjourned.) 
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(The following statements and communications were submitted for 
insertion in the record :) 


STATEMENT BY BENJAMIN GINzBURG ON S. 4110, THE ADMINISTRATION’S PASSPORT 
BILL 


My name is Benjamin Ginzburg. I am a lifelong student of political theory, 
a former assistant editor of the Encyclopedia of the Social Sciences, and have 
lately served as research director and as acting staff director of the Senate 
Subcommittee on Constitutional Rights under the chairmanship of Senator Hen- 
nings. I am at present completing a book on the Bill of Rights and the antilib- 
ertarian developments of the past 20 years. 

I speak for no organization or group, nor am I being paid by any organization 
or group. I have never had any difficulties with the United States Government 
on the ground of Communist associations; on the contrary, I have a long public 
record of opposition to communism. In the course of 16 years service with the 
Government I have three times received full loyalty-security clearance—the 
first time during World War II, again in 1952, and a third time in 1955, when 
I was hired by the Constitutional Rights Subcommittee (which as a branch 
of the Judiciary Committee requires FBI clearance for all its employees). 

I want to testify on the passport problem because I feel that as an unattached 
individual I am free to discuss principles without having to yield to the pressure 
of conformity or having to succumb to the contagion of hysteria. I care not 
whether what I have to say will be denounced as giving aid and comfort to 
Communists. In the words of John Randolph Tucker, the lawyer who was 
chided for defending the Chicago anarchists, “I don’t defend anarchy, I de- 
fend the Constitution !” 

We cannot properly discuss the passport question unless we start with the 
Constitution—and with the most valuable part of the Constitution, the Bill of 
Rights. As we all know, the Bill of Rights was written into the Constitution to 
earry out the Founding Fathers’ conviction that government must be kept the 
servant and not the master of its citizens—that in the words of the Declara- 
tion of Independence, governments are instituted among men in order to make 
secure the unalienable rights and liberties with which they are endowed by 
their Creator. The mere fact that the form of government was a republic or a 
democracy was not in their view a sufficient protection against governmental 
tyranny or totalitarianism. A sacrosanct declaration of liberties to restrain the 
operations of government was needed. As Jefferson put it “a bill of rights is 
what the people are entitled to against every government on earth, general or 
particular, and what no just government should refuse or rest on inference.” 

The keystone of the Bill of Rights is of course the guarantee of the rights of 
conscience, opinion, and association which is incorporated in the first amend- 
ment. As long as moral and political thought, opinion and expression are free, 
the other rights guaranteed by the Bill of Rights—the rights of person and 
property—are secure; when the first amendment rights are abridged or sup- 
pressed and replaced by a regime of thought control, the other rights soon go by 
the board. 

Moreover, the first amendment rights—the rights of conscience and opinion— 
are categorical and unchangeable, whereas the rights of persons and property, it 
was recognized from the beginning, may on occasion require new interpretation 
or construction in the light of changing economic and social circumstances. In 
such a situation the first amendment freedom provides a watch and a guaran- 
tee that the reinterpretation of ordinary rights will be genuinely in the interest 
of society and not in the interest of the expansion of governmental power for 
its own sake. 

As a result of the spread of a distorted version of the Supreme Court’s doctrine 
of “clear and present danger” a doctrine enunciated in connection with World War 
I persecution of dissenting opinion and largely abandoned by the Court in recent 
years—the idea has grown up that first amendment freedoms can be abridged 
and suspended whenever the Government asserts a claim that they interfere with 
the national security. Such a view makes a mockery of the first amendment and 
of the whole structure of the Bill of Rights which rests on the first amendment. 
The whole purpose of the first amendment is to keep the flag of freedom proudly 
flying as long as it is physically possible. There are, it must be recognized, cir- 
cumstances of social and political deterioration, when with the best will in the 
world the observance of the first amendment, and indeed of the whole Bill of 
Rights becomes for the moment impracticable. Thus when a Nation gets in- 
volved in a civil war, where brother fights brother and neighbor fights neighbor 
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and the conditions of civilized trust are destroyed, or when a nation is on the 
brink of a bloody revolution—under such conditions it is inevitable that men 
will fall back on more primitive, more militaristic methods of behavior, and that 
the civilized code represented by the Bill of Rights will be put aside. 

It is against the yardstick of a life-and-death emergency of this type that 
we have to measure the necessity of the antilibertarian measures we have adopted 
in the name of the Communist menace. It is against this yardstick, too, that we 
have to measure the necessity for the new passport legislation demanded by 
President Eisenhower. 

It is not the annoyances and the pinprick irritations produced by the activities 
of the microscopic handful of American Communists that can justify the abridge- 
ment of the first-amendment freedoms. Nor can we sacrifice the first amendment 
‘to the bureaucrat’s dream of “preventive security” against espionage—a dream 
analogous to the policeman’s dream of solving all his problems by locking up all 
persons who might possibly commit a crime under all possible circumstances. 
Still less can we sacrifice the first amendment in order to insure the comfort of 
the Secretary of State in conducting foreign policy in a ‘“daddy-knows-best” 
manner undisturbed by criticism and even by the factual revelations of a free 
press. 

What needs to be produced before we can properly consider sacrificing the first- 
amendment freedoms is a full-blown revolutionary menace so great that in 
Lincoln’s words it becomes necessary to resort to unconstitutional action in order 
to save the Union and thereby save the Constitution and the Bill of Rights for the 
future. The antilibertarians have never been able to point to such a menace in 
objective terms. All that they have been able to do is to inflame our emotions so 
as to lead us to magnify the nuisance activities of the Communists into a full- 
blown menace. And even in manipulating this procedure our antilibertarians 
have experienced considerable difficulty in recent years since the American Com- 
munist Party has shrunk practically to the vanishing point. 

In his recent book on the Communist menace, FBI Director J. Edgar Hoover 
gives figures on the American Communist Party membership over the years. 
According to these figures, the membership reached a high of 80,000 in 1944 and 
then fell steadily, reaching 22,600 in 1955. Although the book was published in 
1958, Mr. Hoover chooses to stop with 1955 figures. Why? We can guess the rea- 
son when we read an authoritative New York Times article of January 12, 1958, 
which places the current Communist Party membership at anywhere from 2,000 
to 5,000. (And, be it said in passing, only Mr. Hoover knows how many of this 
number are FBI agents.) 

On the basis of these figures, even if we should apply the antilibertarian rule 
of regarding every Communist as an intellectual Gargantua equivalent to 10 or 
even 100 loyal Americans, we should be hard put—even emotionally, let alone 
logically—to excogitate a real Communist menace. 

The truth of the matter is that right from the beginning, right from the time 
the Dies committee started its fateful operations, the Communist menace never 
existed save as the subjective justification and rationalization of the antiliber- 
tarian measures which the demagogs and the police snoopers persuaded us to 
adopt. The Communist menace in the United States is nothing but the ritual 
myth of antilibertarianism—a degrading myth which corrupts our mind and our 
spirit and strengthens the evil tendencies to destroy our heritage of freedom. 

In the past few years, as a result largely of the courageous and inspiring deci- 
sions of the Supreme Court, the American people have shown signs of awakening 
from the thrall of this myth. But the effort at awakening has been matched by 
the redoubling of propaganda by the loyalty-security bureaucracy—propaganda 
which has sought to hypnotize the American people back to sleep. 

It has certainly not escaped the attention of the members of this committee 
that no sooner does the Supreme Court promulgate a decision upholding the Bill 
of Rights than a vigorous campaign is launched by the security bureaucracy to 
get the Congress to override the decision. It may be useful to review the efforts 
of the security bureaucracy over the past 2 or 3 years to overturn Supreme Court 
decisions—efforts which have thus far proved unsuccessful— because it will help 
us understand what is involved in the passport problem this committee is 
considering. 

In 1956, on the occasion of the Cole decision, Civil Service Commission Chairman 
Philip Young, one of the prime movers in the notorious security numbers game, 
warned the Congress about the horrible calamities that would befall the country 
if the decision were allowed to stand. Congress refused to be stampeded by the 
warning. None of the predicted calamities has yet occurred, and now the security 
bureaucracy—in and out of Congress—has launched a new and more powerful 
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effort to overthrow the Cole decision and expand the security system to jobs that 
have no posisble connection with the national security. 

Last year on the occasion of the Jencks decision—upholding the right of defend- 
ants, even when charged with communism, to inspect the previous reports of 
informer witnesses testifying against them—the Federal Bureau of Investigation, 
according to a laudatory account given in Newsweek magazine, launched an 
intense lobbying and propaganda drive to override this decision, and was indeed 
partly successful in its efforts. Let me quote from the Newsweek account: 

“Hoover, in his quiet way, got busy. The FBI has a large following, not only 
on Capitol Hill but in the Washington press corps. Stories reflecting the FBI's 
concern about protecting its files soon began to appear in some of the Nation's 
most influential newspapers. 

“At the same time, several Congressmen started preparing drafts of bills to 
carry out changes and clarifications Hoover wanted. Hoover, characteristically, 
did not ask the administration to sponsor a bill and thereby run the risk of 
Democratic opposition. A bill to accomplish what Hoover wanted was jointly 
sponsored by Representative Kenneth B. Keating, a New York Republican who 
is ranking minority member of the House Judiciary Committee, and Senator 
Joseph C. O’Mahoney, a liberal Democrat from Wyoming. 

“At one point J. Edgar Hoover himself even took part in the campaign to get 
an effective bill passed before Congress adjourns. In a ‘Dear Joe’ letter to 
House Minority Leader Joseph W. Martin, Jr., Hoover made his position clear. 
A good bill, he said, ‘is vital to the future ability of the Federal Bureau of 
Investigation to carry out its internal security and law enforcement responsi- 
bilities.’ ” 

I pass over the violations of the law against lobbying with Government funds 
(title 18, U. S. C., see. 1913) which are revealed by this account. More impor- 
tant than any formal violations of law is the fact that on a matter of constitu- 
tional policy a police and investigating agency like the FBI should attempt to 
play such a dominant role. For the FBI to decide our constitutional policy is 
as bad as, if not worse than, to turn over our civilian government to generals or 
admirals in the Armed Forces. 

This brings us specifically to the administration passport bill which this com- 
mittee is considering. This bill, too, judging by the circumstances of its intro- 
duction, reflects the effort of the security bureaucracy to override a Supreme 
Court decision with liberal constitutional implications. The facts tend to show 
that it was the original intention of the State Department and of the Eisen- 
hower administration to accept the Supreme Court decision and not to seek to 
have it overridden. Commenting on the passport decision in his press confer- 
ence of June 17, Secretary of State John Foster Dulles said: 

“I would like to take this occasion to emphasize that the departmental regu- 
lations in question were not regulations that were introduced by this adminis- 
tration. They were regulations introduced and put in force under President 
Truman and Secretary Acheson, and we merely inherited them.” 

Even though in this comment Secretary Dulles overlooks the fact that on 
January 10, 1956, he had himself signed one of the worst of the passport regu- 
lations—permitting the refusal of a passport to anyone whose activities abroad 
might be “prejudicial to the interests of the United States’”—his words make 
it obvious that he was not thinking of bringing about the reinstatement of the 
regulations—otherwise he would not be treating them as a stepchild inherited 
from the Democrats. The acquiescence of the State Department in the decision 
was further demonstrated when Miss Frances Knight, head of the Passport 
Division, announced that she would not wait for a formal order from the 
Supreme Court but would immediately grant all the passports in controversy 
and would no longer apply the invalidated regulations. 

Finally it should be pointed out that President Hisenhower himself on May 
12, 1958, a month before the Supreme Court’s passport decision, sent a message 
to Congress recommending liberalization of travel restrictions as a means of 
improving international relations. This message is a far cry from the recent 
message of July 7, in which the President declares that every day’s delay in 
imposing restrictions on international travel exposes our national security “to 
great danger.” 

It is obvious that the President and the State Department have undergone 
a change of view. Under whose influence was this change of view brought 
about? We can judge that when we learn that the administration passport 
bill was drafted not at the State Department but at the Department of Justice, 
the Department which in the past few years has represented and fought for the 
point of view of the FBI and the other elements of the loyalty-security bureau- 
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ecracy. The administration’s passport bill expresses the outlook and program 
of this bureaucracy, the bureaucracy which feels its interests and its power 
threatened every time the Supreme Court breaks off a piece of its security empire, 
and which seeks desperately to reestablish the security empire and the security 
hysteria the way they existed during the McCarthy-Brownell period. 

The administration’s passport bill is an attempt to reestablish a regime of 
thought and opinion control in an area from which that regime has been expelled 
by action of the Supreme Court. And the attempt is made to sell it to the 
American people by the perverted double-think, double-talk arguments borrowed 
apparently from the Nazis and the Communists. Thus Representative Keating, 
in introducting the bill in the House of Representatives, spoke of the bill as 
“protecting’—yes “protecting’—the right to travel. Is not this argument remi- 
niscent of the argument of the Russians, who when they suppressed the Hun- 
garian democratic revolution in a torrent of blood, spoke of their operation as 
one of “protecting Hungarian democracy”? 

The administration is also using the argument that the passport bill is a due 
process bill. President Eisenhower declared in his message of July 7 that the 
proposed limitations on the right to travel are “subject to substantive and pro- 
cedural guaranties.” But it is nonsense to talk of due process when the under- 
lying aim and purpose of the bill is to implement a program of thought and 
opinion control—to grant passports only to American citizens who toe the line 
and conform and to punish the holders of unorthodox beliefs by depriving them 
of the right to travel. 

The Founding Fathers recognized that the rules of due process have a meaning 
only in connection with the control and punishment of physical acts, and that 
they are completely inapplicable in the field of ideas and opinion. That is one 
of the reasons—in addition to the moral reason—why the Founding Fathers 
forbade the Government to control ideas and opinions at all-—-either with or 
without due process. 

As Jefferson said: 

“Subject opinion to coercion: whom will you make your inquisitors? Fallible 
men ; men governed by bad passions, by private as well as public reasons.” 

In point of fact the due process provided by the administration bill is a due 
process of faceless informers, of vague and undefined charges and of arbitrary 
punishment for beliefs and associations. It is a sham and cannot be anything 
else but a sham, just as the Communist trials of their ideological opponents 
cannot be anything else but sham trials. 

What are we doing imitating the Communists in their thought-control tactics 
and in their double-think propaganda rationalizations of these tactics? If there 
be some among us whose moral faith in freedom has grown weak, let them at 
least not lose their sense of practical realities. In these days when we should 
concentrate our concern on the major crises in world affairs, why should we 
worry our heads over a passport being issued to a Communist or to a person 
accused of Communist associations? Mr. Dulles, in his letter of July 8 trans- 
mitting the passport bill to Congress, expresses his concern over the fact that 
the issuance of passports to supporters of communism “clothes them when abroad 
with all the dignity and protection that our Government affords.” So what? 
That is like worrying over the fact that the office boy uses company stationery 
to increase his dignity when writing to his girl friend. It is tragically undigni- 
fied for the Secretary of State of our great country to spend his time worrying 
over such trifles. 

In an effort to disguise the central thought-control purpose behind the bill, 
the administration has introduced a number of provisions, some innocent and 
some not so innocent, regulating the right to travel per se—that is to say, 
the right to travel considered apart from its use as a reward and punishment 
to enforce thought conformity. It must of course be recognized that the right 
to travel—considered as a mere right of movement—stands on the same footing 
as the other rights of person and property enumerated or implied in the Bill 
of Rights outside of the first amendment. That is to say, the right to travel, 
taken in this sense, is subject to limitation and interpretation in the light of 
the good of society as a whole—provided only that this limitation and interpre- 
tation are arrived at in the atmosphere of a free society protected by the first 
amendment guaranties of freedom of thought and untrammeled discussion. 
Another way of putting this is to say that the right to travel is subject to the 
limitations of the due process clause of the fifth amendment, with its technique 
of reconciling individual rights and the good of the whole. 
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Obviously the right to travel is limited by the procedures to enforce criminal 
law. There is no dispute as to the necessity of preventing persons under crimi- 
nal indictment, persons out on bail, etc. from leaving the country. Nor is there 
any need for Congress to make this the subject of new legislation—it can be 
adequately handled under existing State Department regulations and judicial 
interpretations of these regualtions, 

Quite a different question is raised by the provision in the administration bill 
authorizing the Secretary of State to ban travel by any one to any country at 
any time he thinks such a ban will promote the interests of our foreign policy. 
Since we already have on the statute books the Logan Act directed at prevent- 
ing American citizens from negotiating with foreign powers and interfering with 
our diplomatic relations, the demand of the administration for this new author- 
ity must be characterized as fantastically absurd. The grant of such authority 
would make the Secretary of State into a dictator of foreign travel, enabling 
him to use free American citizens as pawns in his diplomatic negotiations, 

The absurdity of this provision cannot be corrected by providing an exemp- 
tion for newspapermen. What is involved here is an unconstitutional abridge- 
ment of the right of all citizens to travel—the abridgement is unconstitutional 
because it would be made without adequate overriding national interest and by 
an improper delegation of power. Such an unconstitutional abridgement cannot 
be cured by the grant of special privileges to newspapermen. Indeed the exemp- 
tion of newspapermen would only serve to emphasize the basic absurdity of the 
whole provision. If the idea is to ban travel, say, to China because the pres- 
ence of Americans would interfere with the Secretary of State’s China policy, 
certainly the presence of newspapermen would not be exactly helpful to the said 
China policy. 

There are circumstances in time of war when the drastic limitation of the 
right to travel—but not for the purposes of interfering with the first amend- 
ment—may be considered constitutional. The limitation of transport, the in- 
ability to furnish adequate protection against enemy attack, and other circum- 
stances of this sort may provide adequate justification for restricting or ban- 
ning foreign travel to certain areas. (In these circumstances, the preferen- 
tial treatment of newspapermen—wherever possible—may be considered as both 
reasonable and in the national interest. ) 

sut it is unnecessary for Congress at present to consider wartime or other 
emergency limitations of the right to travel. When war or other emergency 
circumstances develop, then Congress can legislate in the light of the conditions 
then prevailing. 

For the reasons I have discussed, I respectfully urge the committee to vote 
down the administration’s passport bill and not to recommend any passport 
legislation at this time. By voting down the bill you will be showing the world 
that America intends to rededicate itself to the cause of freedom and that it 
hopes soon to purge itself of the totalitarian infections that have crept in during 
the recent years of fear and confusion. 


STATEMENT OF THE EMERGENCY CIvit LIBERTIES COMMITTEE BY CLARK FOREMAN, 
DIRECTOR, ON 8. 4110 


Mr. Chairman and Senators, I am honored to appear before you. I sincerely 
believe that the greatest bulwark of American freedom is the Congress, and I 
am confident that you share my concern for the rights of the individual citizens 
as guaranteed in our Constitution. 

You have heard from the State Department some of their difficulties in trans- 
acting the foreign affairs of a free and vocal people. I want to tell you some 
of the difficulties that those people have with a State Department which in 
recent years has arrogated to itself powers over the lives of the people. 

The conflict between the interests of the citizens and the actions of their 
officials is rather dramatically shown by the different attitudes, in and out of 
office, of the two Secretaries of State who have denied passports to citizens 
without—as the Supreme Court decision in Kent v. Dulles and Briehl v. Dulles 
reveals—any statutory authority for doing so. 

Dean Acheson, no longer an official, now sees the mistakes that Dean Acheson, 
Secretary of State, made in the basic loyalty program and its extension to appli- 
cants for passports. In his book, A Democrat Looks at His Party, Mr. Acheson, 
on page 127, describes loyalty procedures as “a grave mistake and a failure to 
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foresee consequences which were inevitable.” No longer in office he could see 
more vividly the abuses of officials. 

When John Foster Dulles was just a citizen he showed none of the fine respect 
for official foreign policy that he now would require of the rest of us. In 1938 
for example he disregarded completely the views of the State Department and 
undertook a mission to China for the purpose of persuading the Chinese Govern- 
ment to make peace with the Japanese. If Secretary of State Hull had adopted 
then the policies which Secretary of State Dulles has established, it is safe to 
say that Mr. Dulles would have lost his passport after that trip to China. 

In discussing the proposed passport legislation I would like to leave the consti- 
tutional questions to Mr. Leonard B. Boudin, who will testify later as an expert 
on passport law. I shall present a sampling of cases that have come to my 
attention while director of the Emergency Civil Liberties Committee during 
the last 6 years. 

These cases show that when the regulation of a constitutional right is left 
to the discretion of an appointed official, regardless of political party, inevitable 
abuses of those rights result. In practice the very policies which are proposed 
in this bill have retarded the development of science, art, and literature, and 
subjected our country to embarrassment and ridicule around the globe. 

State Department officials, for example, denied a passport to a great American 
dramatist who wished to attend the premiere of his play in Belgium. Simi- 
larly, a leading psychiatrist was prevented from attending a world conference 
in his specialty. And, as in the case of the abduction of an American woman 
from her husband and home abroad, these officials have often defeated the 
very purpose which these policies were intended to bolster. 

The cases prove, if further proof indeed is necessary, that our forefathers 
were very wise in insisting on a Bill of Rights. 


I. ROCKWELL KENT 


In 1957 two outstanding artists celebrated their 75th birthday; Picasso was 
being honored by an exhibition of his work in the New York Museum of 
Modern Art and Rockwell Kent by an exhibition of his work in Moscow. The 
policies of the State Department denied Picasso a visa with the result that 


he could not accompany his art here, and denied Rockwell Kent a passport, so 
he could not go with his art to Moscow. 

In 1951, when Rockwell Kent applied for a passport to go to Ireland to 
paint, he received an answer that demonstrates clearly how power can go to 
the head of a Government official, and how necessary for our democracy are 
the constitutional protections of individual rights. “* * * you are informed,” 
wrote Mrs. Shipley, Chief of the Passport Office, “that the Department is not 
willing at this time to grant you passport facilities for travel to any countries 
for any purpose.” (See exhibit 1.) 

On August 2, 1955, Mr. Kent again applied for a passport. He stated under 
oath that the sole purpose of his proposed travel was “prosecution of profession 
and pleasure.” Although it was a matter of public record that Mr. Kent had 
in court sworn that he was not and never had been a member of the Commu- 
nist Party, he declined as a matter of principle to answer similar questions 
put to him by the State Department. 

Mr. Kent said he considered such questions irrelevant. As an American 
citizen he had inherited among our priceless heritages the right to travel that 
was established by the barons of England in the meadow of Runnymede when 
they forced King John to sign the Magna Carta in 1215. Mr. Kent was un- 
willing to turn his back on that heritage even under bureaucratic duress. 
When the Secretary of State again denied him a passport, he took the case 
to court, and after 3 years of litigation the Supreme Court said that Rockwell 
Kent was right. He now has his passport. 

If S. 4110 should be passed, future bureaucrats may again infringe the 
rights of citizens until the long round of litigation can get back to the Supreme 
Court. For, as the Washington Post said editorially on July 9, “The bill pro- 
vides no protection, moreover, against arbitrary or capricious decisions by 
State Department officials. It would place upon the applicant for a passport 
the whole burden of proving that his questioned activities would not ‘be inimical 
to the security of the United States’—a burden which no American ought to 
be required to sustain as the price of exercising a constitutional right. It 
would countenance the odious practice of denying passports on the basis of 
whispered accusations by faceless informers. It would authorize the denial 
of a passport without according the applicant a fair hearing at which he would 
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be informed of all the evidence against him and given a chance to confront and 
cross-examine his accusers.” (See exhibit 2.) 


II. DR. WALTER BRIEHL 


Dr. Briehl has been a practicing psychiatrist for 27 years. During the war 
he served his country with the rank of lieutenant colonel and as chief psychia- 
trist in several Army hospitals. In 1955 he applied for the renewal of his pass- 
port so that he might attend an international psychoanalytical conference in 
Geneva and a World Mental Health Organization Congress in Istanbul. 

Miss Frances Knight, of the State Department, asked Dr. Briehl to give her 
an affidavit dealing with his political associations. On the same principle that 
Mr. Kent stood, Dr. Briehl refused to lower the standards of American citizen- 
ship by replying to such questions. He was denied a passport and took the 
matter to the courts. In the Supreme Court his case was joined with that of 
Rockwell Kent, and counsel for both was provided by the Emergency Civil 
Liberties Committee. 

Now Dr. Briehl has his passport, but he and the psychiatric profession 
generally have suffered by his absence from health conferences for 3 years. 
Again, if S. 4110 should become law, there is no assurance that future bureau- 
crats in the State Department will consider either the rights of individuals or 
the needs of world health. 


III. DR. WELDON BRUCE DAYTON 


A clue to the plight of science in this country can be found in the cavalier 
manner in which bureaucrats treat scientists no matter how eminent. Dr. 
Dayton now is free to pursue his research in India, but if S. 4110 should be- 
come law his passport could be confiscated by another official who would not 
have to divulge the charges. 

In the words of Justice Douglas, speaking for the majority of the Su- 
preme Court, here is the case of Dr. Dayton, the petitioner: 

Petitioner, a native-born citizen, is a physicist who has been connected with 
various Federal projects and who has been associated as a teacher with several 
of our universities. In March 1954 he applied for a passport to enable him to 
travel to India in order to accept a position as research physicist at the Tata 
Institute of Fundamental Research, affiliated with the University of Bombay. 
In April 954 the Director of the Passport Office advised him that his application 
was denied because the Department of State “feels that it wold be contrary to 
the best interests of the United States to provide you passport facilities at this 
time.” 

Petitioner conferred with an officer of the Passport Office and as a result of 
the conversation executed an affidavit which covered the wide range of matters 
inquired into and which stated in part: 

“I’m not now and I have never been a member of the Communist Party. 

“With the possible exception of a casual and brief association with the work 
of the Joint Anti-Fascist Refugee Committee for a few. months in 1941 and 1942 
(all as related below) ; I am not now and have never been a member of any of 
the organizations designated on the Attorney General’s list (which I have 
carefully examined. ) 

“I am vot now engaged and I have never engaged in any activities which, 
so far as I know or at any time knew, support, or supported the Communist 
movement. 

“I wish to go abroad for the sole purpose of engaging in experimental re- 
search in physics at the Tata Institute of Fundamental Research in Bombay. 
I am not going abroad to engage in any activities which, so far as I know or can 
imagine, will in any way advance the Communist movement.” 

The Director of the Passport Office wrote petitioner’s lawyer in reply that 
the Department had given careful consideration to the affidavit and added, “in 
view of certain factors of Mr. Dayton’s case which I am not at liberty to dis- 
cuss with him, the Department must adhere to its previous decision that it 
would be contrary to the best interests of the United States to provide Mr. Dayton 
with passport facilities at this time * * *.” 

After the Passport Office’s decision concerning Dr. Dayton had been made 
and the litigation begun, the Director wrote another letter, asserting that other 
allegations had been considered in the rejection of Dr. Dayton’s application. 

The Supreme Court decided that Dr. Dayton was entitled to his passport 
on the basis of the decision in the Kent and Briehl case. 
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IV. DR. LINUS PAULING 


Dr. Pauling, one of the most eminent chemists of the country, was, for 
some time, denied a passport by the State Department. He was confronted 
with some 25 “allegations” from unidentified sources. One of the allegations 
was that he recommended the abolition of the House Un-American Activities 
Committee. If that criterion should be generally applied under the proposed 
passport legislation, one might predict that travel abroad will decline precipi- 
tately. 

In terms of democracy and due process, however, what convinced the State 
Department that Dr. Pauling was a loyal citizen who could be trusted abroad 
was an event completely outside the country. Dr. Pauling won the Nobel prize 
and immediately took on an entirely different political complexion in the eyes of 
the State Department. He was granted a passport and left for a trip around 
the world. 

V. DR. HARRY GRUNDFEST 


Another scientific casualty of the State Department’s illegal passport policy 
is described in the following account by Dr. Grundfest himself in Science, 
October 12, 1956: 

“Recent work in my laboratory has, we believe, important implications for 
the nature of bioelectrogenesis and of synaptic transmission. A paper before 
the 20th International Physiological Congress at Brussels was to deal with some 
of these. I had also made plans to meet with French and British colleagues 
to discuss these matters but was forced to default on all these commitments 
because the State Department refused me a passport. 

“T have also had to turn down invitations for visits to several Latin-American 
universities and that in Jerusalem which were planned to help enlarge the scope 
of their neurophysiological research. Once before, in 1952, I was prevented 
from visiting Israel, chiefly in my capacity as the chairman of the medical 
advisory board to the Hebrew University and Hadassah. That visit was 
intended to expedite planning of the magnificent new medical center which is 
now beginning to rise near Jerusalem. 

“TI happen to hold political views somewhat at variance with those which 
John Foster Dulles trumpets with confidence and moral unction. This is my 
privilege as an exercise of conscience. I am also a member of two organizations 
that the Attorney General in his alleged authority has placed on an index 
expurgatorious. The National Council of American-Soviet Friendship, organized 
during Hitler’s threat to civilization, received cosiderable encouragement from 
President Roosevelt’s administrations. In the face of the present, even greater 
threat from the hydrogen bomb, President Eisenhower and some of his col- 
leagues are aware of the need again for American-Soviet friendship—but not, 
it seems, the Attorney General or the Secretary of State. The Committee for 
the Protection of the Foreign Born is also proscribed. Whatever the curious 
reasoning for this, A. J. Carlson has testified eloquently and cogently against 
its ‘subversive’ label. Foreign born also, I share Carlson’s views and do not 
concede the Attorney General’s legal or intellectual right to make proscriptive 
lists. Therefore, although I do not have the time to be active in these two 
bodies, I do not propose to resign in order to grovel for a passport. 

“Multiplied even a few times, the operations of the State Department’s two 
‘principles’ affects unpleasantly foreign opinion of our country. Within, the 
effects may be more disastrous. Our country is fortunate in its wealth and high 
general level of education. The present high state of our science reflects these 
factors, but can we afford even a ‘little’ Chinese wall, which hinders scientific 
communication? Another effect is the tendency to breed conformity and intol- 
erance, modes of thinking that become deadly when carried over into science. 
Many thoughtful people suspect that such a spilling over has already begun. 
Certainly, there is not today a concerted expression of outrage at a bureaucracy 
which, although irrational and silly, is also actually or potentially harmful to 
science. Do not our scientific societies, dedicated to the promotion of science, 
have an obligation to react vigorously ; to alert public opinion against the stupid- 
ities and their dangers? Can they afford to be silent and still remain true to 
their trust?” 

VI. WILLIAM PALMER TAYLOR 


If the Saturday Review had not published the excellent articles on passports by 
Joseph N. Welch, the eminent Boston attorney, and Prof. Henry Steele Commager, 
of Columbia and Amherst, in its issue of January 11, 1958 (exhibits 3 and 4) 
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we may never have known about the passport problems of Mr. William Palmer 

‘aylor. Mr. Taylor wrote the following letter to the editor, published in the 
Saturday Review of February 1, 1958: 

“Roderic L. O’Connor’s defense of the State Department’s passport policy 
(Saturday Review, Jan. 11) would be more convincing if it did not misrepre- 
sent the facts. I had occasion to apply for a passport some months ago, 
for purely business reasons. The application was rejected on the grounds 
that my trip to Belgium ‘would not be in the best interests of the United 
States. There was no further explanation, but none of the arguments which 
Mr. O’Connor advances would seem to apply. I am not, and never have been, 
a member of the Communist Party. I could hardly associate with Communists 
if I wished to do so, since I have seen no evidence that there is a single Commu- 
nist in Hamilton, Ohio. Belgium would hardly seem to be an ‘international 
tinderbox,’ nor can I qualify as a ‘potential match’: I am obscure and lacking 
in all influence in America, and have not been in Europe for over 30 years. I am 
not an enemy alien—I was born in Chicago. 

“My only guess is that my sin consisted in being overconscientious when filling 
out my application. When the girl who was typing out the form asked me for 
my ‘business or profession,’ I asked whether the State Department classified citi- 
zens on the basis of training, present employer, or present job. Most of my 
college work was in physics and mathematics, but I pointed out that it would be 
inaccurate to call me a physicist, since I had been doing small jobs for large corpo- 
rations for 30 years and was hardly classifiable as a scientist. In spite of this 
explanation, she apparently classed me as physicist, and convinced the State 
Department that I was intent on carrying the secret of the H-bomb to Europe. 

“Be this as it may, I would have had to drop the project had I been acting as 
a private citizen; I have neither the time nor the money to sue the Government. 
As I was acting on orders from my employer, however, I simply sent the letter to 
my superiors. The vice president in charge of engineering and research (a sub- 
stantial contributor to Republican campaign funds) wrote a note which gave no 
new information but emphasized the fact that he wished me to have a passport. 
The passport arrived by return mail. 

“Tt might be unfair to cite an individual instance if there were not a very 
considerable body of evidence that the State Department views anyone who has 
had even casual contact with the physical sciences with deep mistrust. (Some 
examples may be found in the Bulletin of the Atomic Scientists and the FAS 
News Letter, issued by the Federation of American Scientists.) But is intellec- 
tual isolation really in the best interests of the United States? Is a State 
Department which has shown itself completely incompetent to.discharge the 
normal duties of diplomacy apt to do better in unfamiliar fields?’ 

Mr. Taylor was the victim of a bureaucratic “accident.” There is no telling 
how many have met the same fate, and have been similarly unwilling to pay the 
cost in money and publicity to get the passport. Not many have employers who 
are heavy contributors to the Republican National Committee. 

The New York Times of July 14, 1958, carried a letter from a person who was 
apparently another victim of accident or mistake. (See exhibit 13.) 


VII. DR. OTTO NATHAN 


Dr. Otto Nathan, a well-known economist, applied for a passport in December 
1952, to go on a short trip to Europe. The application was denied although Dr. 
Nathan had signed an affidavit to the effect that he had never been a member of 
the Communist Party. He had refused to answer questions with regard to 
associations with other political organizations since he considered the questions 
far too vague to answer under oath. 

Dr. Nathan decided to take the case to court. In April 1955, Judge Schwein- 
haut of the District Court of the District of Columbia handed down an order to 
the Secretary of State to issue a passport to Dr. Nathan forthwith. Meanwhile, 
Dr. Nathan’s trip to Europe had become more urgent. After the death of Albert 
Einstein he had been appointed executor of the estate, and, as such, had impor- 
tant duties to perform in Europe. 

“On Thursday, June 2, [the State Department] filed an affidavit with the court 
of appeals,” says I. F. Stone’s Weekly for June 13, 1955 (see exhibit 5), 
“declaring that it would be contrary to the public interest to let Dr. Otto Nathan 
travel abroad. On Monday, June 6, it announced that Dr. Nathan was being 
granted a passport.” In the intervening time Dr. Nathan had not given one 
additional bit of information. 
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The cause of the sudden change with respect to Dr. Nathan’s loyalty and 
reliability lay with the order of the circuit court of appeals. The State Depart- 
ment had asked the court to grant a stay of the order by Judge Schweinhaut 
that the Secretary of State issue forthwith the passport he had refused Dr. 
Nathan. The court said the Department could have a stay providing it gave 
Dr. Nathan an immediate “quasi-judicial hearing’ and a decision not later 
than 15 days after the hearing. The court also noted that Dr. Nathan had 
never been given “an evidentiary hearing or confronted with the evidence, if 
any, which led to the denial of a passport.” 

Faced with the necessity of producing a bona fide reason for denying Dr. 
Nathan a passport, the Department simply capitulated and gave him one. 
S. 4110 would permit the Department to reject future passport applications 
without giving sufficient grounds for such action. 


VIII. PAUL ROBESON 


For the State Department to announce to the press that a citizen’s passport 
has been canceled is bound to cause embarrassment if not humiliation. When 
the citizen is a singer and actor of world renown, as Paul Robeson is, the effect 
can be devastating. Yet that is what the Department did on August 4, 1950. 
They rubbed salt into the injury by adding that border officials had been 
ordered to detain Mr. Robeson should he attempt to leave this country. 

This grandstand play on the part of the State Department officials was part of 
a policy which its author, the Secretary of State, Dean Acheson, later repented 
in his book, A Democrat Looks at His Party. There, on page 127, he describes 
the basic loyalty program underlying these procedures as “a grave mistake and 
a failure to foresee consequences which were inevitable.” In discussing that pro- 
gram, Mr. Acheson points out that “it was not realized at first how dangerous 
was the practice of secret evidence and secret informers, how alien to all our 
conceptions of justice and the rights of the citizen, even though he was also an 
employee” (p. 129). He concludes by criticizing the extension of such practices 
“to a citizen seeking a passport which the Government requires before he may 
travel abroad.” 

Paul Robeson had held a passport continuously since 1922, and no charges of 
any crime whatsoever were brought against him. During the long period of 
litigation for a passport, which ended only with the Supreme Court decision in 
the Kent and Briehl cases, the Government never produced any evidence of 
wrongdoing. Typical of their case was this statement in one of the Government’s 
briefs: “Mr. Robeson has been for years extremely active politically in behalf of 
the independence of the colonial peoples of Africa. Though this may be a highly 
laudable aim, the diplomatic embarrassment that could arise from the presence 
abroad of such a political meddler, traveling under the protection of an American 
passport, is easily imaginable.” 

Now that Mr. Robeson has a passport and is abroad under the “protection” of it, 
the lively imagination of the State Department official will be put to the test. 
The Wall Street Journal of July 14, 1958, editorially scoffs at State Department 
fears of Mr. Robeson (see exhibit 14). It is hard for the present writer to imagine 
anything that Mr. Robeson could do that would equal the injury to this country’s 
reputation which has resulted from his virtual imprisonment for no crime, for a 
place you cannot leave, regardless of how large or how pleasant, is still a prison. 

In fact, Americans who can afford the price now will be able to watch with 
patriotic pride at Stratford-on-Avon when Robeson again brings his superb talent 
to the portrayal of Othello. Or if seats are no longer available they can watch 
Robeson on the British commercial TV, which they have not been able to do in 
this country for some years. State Department officials with real imagination 
may understand how Paul Robeson abroad will not only be a living proof of how 
it is possible for a Negro American to develop a great talent, but also of a return 
to faith in freedom on the part of this country. 

If the Congress should now enact legislation seeking to authorize the State 
Department to resume the arbitrary and harmful policies which have discredited 
us throughout the world, it would be a signal that Congress had abandoned those 
precious rights put into the Constitution by our ancestors. 


IX. ARTHUR MILLER 


One of America’s greatest playwrights was denied a passport for the purpose of 
witnessing a European production of his famous play, The Crucible. Although 
the State Department never gave any reason for denying Arthur Miller his pass- 
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port, the fact that The Crucible shows the destructive effect of the witch hunt on 
the people of Salem, Mass., in the 17th century, may have seemed sufficient 
reason to some petty official. 

Mr. Miller did not win a Nobel Prize, but he did win Marilyn Monroe, and the 
State Department appreciated the significance of that. Soon afterward, for no 
other reason made known to the public, Mr. Miller received his passport. 

Mr. Miller has himself written his views on the denial of his passport. Here 
is his statement made on March 30, 1954: 

“That I am supporting the Communist cause is not true. That I am opposed 
to much of what passes for American domestic and foreign policy is certainly true. 
However, in this particular instance the issue would seem to be whether in the 
struggle for men’s minds, the presence on foreign soil of one Arthur Miller is 
likely to damage the prestige or interests of the United States. 

“I had absolutely no idea of going abroad until I received an invitation from 
the Association Belgo-Americaine to attend, at their expense, the Belgian pre- 
miere of my play, The Crucible. While overseas I thought I would also look in 
on the productions of that play now running in Munich, Berlin, Copenhagen, 
Amsterdam, Oslo, and Vienna, among other cities, after which I would return 
home. 

“The Crucible deals with a hunt for witches in Salem, Mass., some 250 years 
ago. Sol am rather an expert on witch hunts. I fully understand how deeply 
terrified perfectly fine people can become. I also know that they often live long 
enough to feel thoroughly ashamed of themselves after the terror has burned 
itself out. I know too, that while the only defense against such phenomena is to 
repeat the simple truth, it is in the nature of the thing that the truth is the very 
last thing to appear believable until its time once again has come. The State 
Department, and all those who agree with its action, will excuse me, therefore, 
if I do not fall into a cold sweat or a dead faint. 

“Quite the contrary; I know that I love this Nation. I know that I could not 
function for 3 months under any kind of dictatorship. I know that my works 
are a credit to this Nation, and I daresay they will endure longer than the 
McCarran Act. It is even possible that through my plays, which have been 
produced in every theater in Europe, I have made more friends for American 
culture than the State Department. Certainly I have made fewer enemies, but 
that isn’t very difficult. 

“TI only hope that the people abroad who admire this country will not assume 
from this action, as I know they have from similar passport denials in the past, 
that freedom is dying in America. It is not. It is only looking around for its 
friends, and it is finding many. And now, with the permission of the State 
Department, which gratuitously issued its statement, I should like to be left in 
peace to finish my new play, which, I may add, they will not like either.” 

Although Mr. Miller now has his passport, the State Department continues 
to show its spite by the removal of his plays from the libraries of the American 
information centers abroad and the refusal to allow the production of his plays 
in the America pavillion of the Brussels Fair. 


X. MRS. RHODA MILLER D’'SILVA 


An American writer, married to a citizen of Ceylon, Mrs. Rhoda Miller DeSilva 
was within a few days of being eligible to assume the citizenship of her husband 
when she was abducted from her home in Ceylon. Although her passport had 
expired and she had not requested a new one, she was handed one good only 
for a return trip to the United States and put on an airplane under guard. 
Contrary to safety laws she was not allowed even to deplane in India when 
the plane was being refueled. Her abductors dumped her almost penniless at 
the New York airport. 

Presumably some official in the State Department thought that Mrs. DeSilva 
was too radical to be left abroad. This kind of cloak and dagger operation 
probably titillates the small minds which justify it as the way to protect Ameri- 
ean interests overseas. The inhumanity of the act, however, was equaled by 
its stupidity. Mrs. DeSilva, her husband, and her friends were able to make 
the incident an international scandal. The election in Ceylon was unquestion- 
ably affected by the abduction, and the effect was the opposite of what the State 
Department wanted. 

Just how much pressure the new government in Ceylon was able to exert on 
the State Department has not been made public, but the fact is that after 
several years of agitation Mrs. DeSilva was allowed an exit permit which Eng- 
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land accepted, and she rejoined her husband there. In 1958 the Transworld 
Airline settled out of court a suit for damage which Mrs. DeSilva brought against 
them for the abduction. The airline presumably bore the damage rather than 
expose in court the role of the State Department. 

When the lives of our citizens are subject to the capricious behavior of people 
who are supposed to be public servants, all the evils of a dictatorship show them- 
selves. As Mr. Justice Black said in a recent dissent | Lerner, See Exhibit 6]: 
“When we make the belief of the citizen the basis of governmental action, we 
move toward the concept of total security. Yet total security is possible only in 
a totalitarian regime—the kind of system we profess to combat.” 


XI. CLARK FOREMAN 


Soon after his return in 1951 from a summer in West Germany, where he had 
acted as adviser to the Association of Radio Stations, Clark Foreman was called 
by a representative of the State Department and asked if the representative 
might “look” at his passport. Mr. Foreman agreed and received the representa- 
tive, who, after a cursory look at the passport, put it in his pocket. When Mr. 
Foreman protested, the representative said, “I was sent out to pick it up.” 

When Mr. Foreman recalled that the representative had not indicated his inten- 
tion to take the passport, the latter said, “Oh, I do this all the time.” Mr. Fore- 
man called his lawyer, but the most satisfaction he could get was a receipt for 
the passport and the acknowledgement that it had been taken over Mr. Fore- 
man’s protest. 

From the day in 1951 when the passport was taken until June 28, 1955, when 
Judge Matthews of the Federal district court found that the State Department 
had acted illegally in taking the passport, no charges or explanation were given 
to Mr. Foreman. On the other hand, he received official commendation for his 
work from the American High Commissioner’s office in Germany. 

When the Federal court ordered the State Department to give Mr. Foreman 
a quasi-judicial hearing and an early decision, the State Department again 
capitulated and sent Mr. Foreman a passport without a hearing. 

Despite the decision by the court in this case in 1955, the Department con- 
tinued its illegal practice of taking passports. The proposed legislation would 
legalize such action by vesting the ownership of passports in the Department and 
making citizens’ refusal to surrender them a crime (sec. 107). 


XII. MAX SCHACHTMAN 


As chairman of the Independent Socialist League, Mr. Schachtman was so 
deeply anti-Communist that his tracts were said to have been dropped by Ameri- 
can pilots over China to persuade the Chinese to rebel against the Communist 
government. Yet Mr. Schachtman’s organization was listed as “subversive” by 
the Attorney General and all efforts to get a hearing on the listing were in vain. 

The State Department gave as its reason for denying a passport to Mr. 
Schachtman the fact that he belonged to an organization on the Attorney Gen- 
eral’s list. The district court held that Secretary Dulles had exercised proper 
discretion, but the circuit court of appeals overturned that finding. The ap- 
pellate judges directed that the State Department set forth more compelling rea- 
sons for denying Mr. Schachtman’s passport. The State Department gave Mr. 
Schachtman a passport instead. 

The decision of the court of appeals was an important reassertion of indi- 
vidual rights. A passport is no longer a “desirable incident to travel,” the court 
held, “but a document essential to the departure of all citizens from the United 
States; hence, to deny a citizen his passport is to deprive him of the liberty to 
travel.” 

“The right to travel, to go from place to place as the means of transportation 
permit,” the court continued, “is a natural right subject to the rights of others 
and to reasonable regulation under the law. A restraint imposed by the Gov- 
ernment of the United States upon this liberty, therefore, must conform with 
the provisions of the fifth amendment that “No person shall be * * * deprived 
of * * * liberty * * * without due process of law. (See exhibit 7.) 


XIII. JUDGE WILLIAM CLARK 


William Clark is a veteran of both World Wars, a former judge of the United 
States District Court for New Jersey and the United States Circuit Court of Ap- 
peals in Philadelphia. He was appointed by President Truman as Chief Justice 
of the United States High Commission’s Court of Appeals in Western Germany. 
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Soon after the present Secretary of State came into office Judge Clark ran into 
difficulties, There were differences of opinion in which Judge Clark charged 
interference by the Department and the Department charged the judge with “ir- 
responsible conduct.” 

It is perhaps significant that the present Secretary of State has long had 
powerful connections in Germany. Even in the Nazi period before World War II 
he represented German firms. Whether or not the Secretary’s connections in- 
fluenced the removal of Judge Clark was never made public, but it is certainly 
possible. 

Judge Clark’s passport was taken away. When he applied for another, it was 
suggested that one might be given him if he agreed not to go to Germany, or if 
he did go to Germany, to refrain from public comments that might be “inimical” 
to United States interests. 

Judge Clark tried to appeal the ruling of the State Department official but 
ran into strange trouble. The board of appeals, he was told, was only for those 
whose loyalty was suspect. Since he was not suspect he could not appeal. 

So he had to take the matter to court. The issue raised, as his lawyer, Morris 
L. Ernst, put it, was “May the State Department require a citizen to surrender 
his constitutional right of freedom of speech as condition to the issuance of a 
passport?” 

The case was heard by District Judge Henry Schweinhaut who ordered that 
the State Department give Judge Clark a hearing. The Department, after much 
delay, gave him a formal hearing and a passport. 

Under the proposed legislation a hearing is provided, but the Secretary of 
State would have the discretion to deny a passport to Judge Clark or anyone else 
whom he found might “seriously impair the conduct of the foreign relations of 
the United States” (sec. 108 (6) (ii) ). 

That is precisely what Secretary Dulles did find in the case of Judge Clark. 
Yet under the court’s ruling of a “natural right” to travel Judge Clark won his 
passport. He has had it since 1955, and there has been no indication that he 
has disrupted our foreign policy. (See exhibit 8.) 

We have in this case clear proof of the wrong which would have been done 
to Judge Clark if the Secretary of State had had his way. If the proposed 
legislation is passed, countless others will suffer likewise. 


xIV. ANONYMOUS 


This one case must remain anonymous. It will be clear that to use the 
man’s name would be unfair to him. 

In 1952 he came in distress to the office of the director of the Emergency Civil 
Liberties Committee with the following story: He had been studying in Europe 
under a scholarship grant. While there he fell in love with a French girl. He 
also was moved by a shooting affair which he saw in Yugoslavia and made a 
speech at the funeral. It seems that he said the murdered men were the victims 
of Fascists. Almost immediately thereafter his passport was taken away and 
he had to return to this country. The girl tried to join him here, but she could 
not get a visa. 

The boy was desperate. His parents would not let him sue for a passport 
because they felt disgraced. The only solution the boy could see was to give 
up his American citizenship, become a stateless person, go to Israel and there 
meet the girl. 

Even that was not possible. He could not give up his citizenship as long 
as he stayed in this country and he could not get a passport to get out. The 
director of the Emergency Civil Liberties Committee wrote to the Department 
of Justice for him and received the following information from the State 
Department : 

“There is no way at the present time under which an American citizen can 
leave this country without a passport or without a waiver of a passport from 
the Secretary of State. Inasmuch as you did not furnish the name of the per- 
son involved the Department is unable to check its records to determine 
whether in this case a waiver would be granted. You are aware that most of 
the applications for passports by persons who say they want to leave the 
United States permanently are made by unbalanced persons.” (See exhibit 15.) 

Now that the Supreme Court has ruled in the Kent and Briehl cases, the 
United States is no longer a prison for this man. It should never again be a 
prison. It cannot be both a prison and a home for the free. 
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XV. FATHER CLARENCE DUFFY 


A Roman Catholic priest who is an American citizen, but responsible to an 
Irish bishop, came to the office of the Emergency Civil Liberties Committee for 
help. Father Clarence Duffy has many interests, among them cooperative 
farming. He had applied to the State Department for a passport and in answer 
to the questions said he wanted to study agricultural cooperatives in Italy and 
— In reply the State Department issued him a passport good for Ireland 
only. 

The director of the Emergency Civil Liberties Committee told Father Duffy 
that he had been wronged and that the Emergency Civil Liberties Committee 
would be indeed be glad to help him. The director suggested that there might 
be a way of getting a full passport without litigation. He advised the priest 
to apply again for a passport but this time instead of writing “Italy and Israel” 
put “Rome and the Holy Land.” 

Father Duffy took the advice and in a couple of months called to say that 
he had received an unrestricted passport. 


XVI. THE REVEREND DR. J. HENRY CARPENTER 


On the 7th of January 1952, over 500 people gathered in Brooklyn to honor 
the Reverend Dr. J. Henry Carpenter on the occasion of his 25th anniversary 
of association with the Protestant Council of the National Council of Churches 
of Christ in America. Congratulations were received by Dr. Carpenter from 
Gov. Thomas E. Dewey, Brooklyn President Cashmore and the superintendent 
of the New York public schools, Dr. William Jansen. In keeping with the 
purpose of that gathering a special greeting was sent from Japan with an in- 
vitation to visit that country. 

Dr. Carpenter accepted the invitation and made his application for a pass- 
port on March 4. For over a month he heard nothing. On April 24 he ap- 
peared personally before Mrs. Shipley of the Passport Division. He reported 
that she seemed friendly but gave him no information and said that there was 
nothing she could do. The next day Dr. Carpenter’s Congressman telephoned 
Mrs. Shipley on the clergyman’s behalf. The Congressman was told that the 
passport had been delayed pending a further security check. 

Dr. Carpenter never got his passport, nor did he ever get an explanation. His 
trip was of necessity canceled. The eminent minister had been humiliated before 
his supporters in this country and before his admirers and coreligionists in 
Japan. At the time American representatives in Japan were eagerly preaching 
democracy. The fate of Dr. Carpenter must have spoken more loudly to the 
Japanese than all the words of our emissaries. 

Another minister in Brooklyn, a friend of Dr. Carpenter, was somewhat more 
fortunate. He and his wife applied in 1952 for passports in order to attend a con- 
vocation of the Unitarian Church in Europe. His wife’s passport came through 
quickly but he experienced the long, unexplained delay which had so embarrassed 
Dr. Carpenter. But the Unitarian minister was a relative of Mr. Dulles, and 
although Mr. Dulles was then only an assistant to Secretary of State Acheson, 
he had sufficient influence to get the minister a passport. 

But Dr. Carpenter had no relatives in the State Department; he died withont 
ever receiving his passport. 


XVII. WILLIAM WORTHY 


The case of Mr. Worthy, correspondent for the Baltimore Afro-American and 
the New York Post, raises two questions. First, does the State Department 
have the power to limit the right of American citizens to get news from every 
part of the world through our free press? Second, does the Department have 
the power to tell American citizens where they may travel? 

When Mr. Worthy made news-gathering trips to China and Hungary despite 
a rubber stamp warning that his passport was “not valid” for use in those coun- 
tries, he encountered the State Department harassment described in his letter 
to Saturday Review for February 1, 1958. [See exhibit 9.] A year and a half 
has passed since he applied unsuccessfully for a renewal of his passport. Last 
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December Mr. Worthy refused to swear that he would henceforth obey geographi- 
cal limitations on his passport on the ground that the proposed oath would be an 
“unconstitutional restriction.” 

The State Department’s treatment of Mr. Worthy is widely recognized as a 
violation of the first amendment’s provision that “Congress shall make no 
law * * * abridging the freedom * * * of the press,” as is the Department’s gen- 
eral ban against visits by American reporters to Communist China. Hence, the 
strong protests against the ban by the leading newspapers and publishers of 
the country. On July 9 the New York Times, commenting on the bill before you 
(S. 4110), expressed the fear that it would give “legislative support” to the ban. 
(See exhibit 11.) If the State Department policy is given congressional ap- 
proval, the American people will depend for its news of certain countries on 
censored official handouts and occasional reportage by journalists from Western 
Europe. 

In addition to its implications for freedom of the press, the Worthy case raises 
the question of whether passports should be used to make citizens “pawns of a 
free country’s foreign policy” (in the words of the St. Louis Post-Dispatch. 
(See exhibit 12.) The same issue is raised in the cases of various Americans 
who have visited China in defiance of the rubber stamp warning in their pass- 
ports, including 41 young people who went there as guests of the Chinese Gov- 
ernment last summer and who are threatened with suspension of their right to 
travel. As the eminent attorney, Joseph N. Welch, has asked (see exhibit 3), 
“Who was supposed to get hurt by this excursion? * * * I would wish to multiply 
by a hundred the number of Americans visiting Russia and China, and multiply 
by a hundred the number of Russians and Chinese visiting us. Such an inter- 
change must make for understanding, for lessened tensions, and at least to a 
minuscule extent, diminish the likelihood of war.” 


XVIII. SENATOR GEORGE W. MALONE 


Senator Malone is included in this list not because his passport was confiscated 
but precisely because it was not. Senator Malone visited Bulgaria at a time 
when that country was on the proscribed list of countries which the State 
Department stamps in passports. 

The Department undertook to chide Senator Malone publicly for daring to 
ignore the rubber stamp. The Senator proved himself a real ambassador of 
Americanism when he retorted to the effect that it had always been his idea 
that an American citizen could go anywhere if he could afford the ticket. That 
is certainly the American tradition and Senator Malone’s position has been 
signally upheld by the Supreme Court in the Kent and Briehl cases. 

Senator Malone, I repeat, did not lose his passport. 

In conclusion, Senators, I would like to say that it appears the State De- 
partment is trying to scare this bill through Congress. Last week Robert D. 
Johnson, Chief of the Passport Office’s legal department, gave testimony to a 
Senate committee that can only be explained in that light. 

According to the New York Times of July 10, Mr. Johnson said, “Even if an 
espionage agent walked in and asked for a passport, we’d have to issue it.” Only 
in terms of a publicity stunt to get the word “spy” in the headlines can that 
statement make sense. 

Obviously if the administration knows of some foreign spies it will move to 
have them indicted and tried. If Mr. Johnson meant that there are spies who will 
by fraud get passports, that is not what he seemed to be saying. Of course there 
might be people getting passports by fraud even if the bill under consideration 
were to become law. 

S. 4110 will not prevent fraud but it will punish a great many innocent peo- 
ple who will once more be victimized by the arbitrary use of power. The cases 
which I have presented show how this has happened through the last two ad- 
ministrations. There is no reason to think that future officials armed with 
the same authority, will not abuse it in the same ways. 

It is understandable that Mr. Dulles and Mr. Murphy should envy the total 
security of totalitarian regimes. But the Emergency Civil Liberties Committee 
hopes that the Senate will stand for the freedom of the individual which has made 
this country preeminent. The greatest security for a democracy lies in the in- 
dividual freedom of the citizens. 
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ExuHIBIT 1 
DEPARTMENT OF STATE, 
Washington, Mareh 21, 1951. 
Mr. RockwWeti Kent, 
Au Sable Forks, N.Y. 

My Dear Mr. Kent: The Department has received your letter of March 13, 
1951, with further reference to your desire to obtain passport facilities for travel 
abroad. 

In reply you are informed that the Department is not willing at this time to 
grant you passport facilities for travel to any countries for any purpose. 

Sincerely yours, 
R. B. SHIPLEY, 
Chief, Passport Division. 


EXHIBIT 2 
{From the Washington Post and Times Herald, July 9, 1958] 
Dusgious Passport BILL 


“Any limitations on the right to travel,’ said President Eisenhower in his 
message to Congress on Monday requesting passport legislation, “can only be 
tolerated in terms of overriding requirements of our national security, and must 
be subject to substantive and procedural guaranties.” The bill sent to the Senate 
and House yesterday by Secretary Dulles does not meet these tests. It would 
allow the State Department to limit the right to travel on an altogether un- 
defined basis and without any semblance of the due process without which no 
American can constitutionally be deprived of liberty. 

One standard for denial of a passport under the proposed legislation is ‘‘whether 
the applicant is a person who, whether or not a member or former member of, or 
affiliated with, the Communist Party, knowingly engages or has engaged, within 
10 years prior to filing the passport application, in activities in furtherance of 
the international Communist movement.” Who can say what this means? 
Activities which may have seemed entirely innocent or even patriotic to, say, 
Norman Thomas or Linus Pauling or Owen Lattimore 10 years ago may be 
deemed by Mr. Dulles today to have furthered the Communist movement. 

The bill provides no protection, moreover, against arbitrary or capricious 
decisions by State Department officials. It would place upon the applicant for a 
passport the whole burden of proving that his questioned activities would not 
“be inimical to the security of the United States’’—a burden which no American 
ought to be required to sustain as the price of exercising a constitutional right. 
It would countenance the odious practice of denying passports on the basis of 
whispered accusations by faceless informers. It would authorize the denial of 
a passport without according the applicant a fair hearing at which he would be 
informed of all the evidence against him and given a chance to confront and 
cross-examine his accusers. 

What are the “overriding requirements of our national security” which Presi- 
dent Eisenhower sees to justify so grave a foreclosure of due process of law? 
Is it that Communist sympathizers might serve as couriers for the Communist 
cause? The diplomatic pouches are available for this purpose anyway. Is it 
that they might say things abroad critical of or embarrassing to the United 
States? They can do this whenever they please at home, and Mr. Dulles would 
hardly suggest abridging the first amendment to prevent them. Admittedly, 
there is an element of risk entailed in the freedom to travel as there is an 
element of risk in all freedom. But there is an infinitely greater element of risk 
in conferring on any government oflicial arbitrary power to suppress freedom. 

Since freedom to travel is, as the Supreme Court said unequivocally the other 
day, a clear constitutional right, it ought to be abridged, we believe, only under 
the specific standards which have historically justified abridgment of it—when 
exercise of the right would facilitate a violation of law, that is, in the case of 
fugitives from justice, draft evaders, or others seeking to escape lawful re- 
sponsibilities. And the abridgment ought to be subject, as President Kisenhower 
put it, “to substantive and procedural guaranties.” 
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EXHIBIT 3 
[From the Saturday Review, January 11, 1958] 
WHAT’s Wrone WitTH UNITED STATES PAssport PoOLicy ? 
1. A CITIZEN CRITICIZES 
By Joseph N. Welch * 


“Twantin.” “I want out.” 

How many times, as a child, I heard those words or used them myself. They 
were significant phrases, and had a dignity about them. They were the coins of 
diplomacy used by a small and very democratic group in a small and very 
democratic Iowa town. If I were a member of 2 group playing “One old cat” or 
“Run sheep run” and felt the urge to go fishing instead, I needed only to say, 
“T want out.” And if I came late, and found a game in progress, it was enough 
to say, “I wantin.” 

I am now a member of a much larger group. As an American citizen, I am a 
member of a very democratic civilization. I like America, and I particularly 
love Cape Cod, where I now live. But I also like to travel. Having been a free- 
man since my youth, my natural approach to a customhouse on the Canadian 
border, or a ship, or an airplane poised for overseas travel is a simple approach. 
It seems to me enough to say as I said in my youth, “I want out,” and on my 
happy return I should be required only to say, “I want in.” 

Indeed, the right to travel freely would seem to me a proud badge of freedom, 
worthy of display on the lapel of every freeman, and conspicuously missing from 
the roughly woven and ill-fitting lapel of all citizens of that part of the world 
which is not free. Russia is intensely preoccupied with keeping her citizens at 
home, and even escorting them home by force on occasions when they somewhat 
accidentally find themselves in a free country and unwilling to go home. A 
country even as large as Russia must have some of the aspects of a prison if one 
-annot leave. If my right to travel is restricted to any degree, a freedom which 
I value is restricted to that precise degree, and some tiny sensation of imprison- 
ment is felt. 

But I well know no freedoms are without some qualifications. I am free to 
drive my car wherever I wish, but not. at 100 miles an hour. I have great freedom 
of speech, but I may not say my neighbor is a thief, if to say it is to speak a 
falsehood. Freedom of the press does not carry with it the right to print a libel. 

Is there something about travel by an individual which can make it so significant 
from the standpoint of national safety that the Federal Government should be 
allowed to control travel by the passport device? I think the answer is in the 
negative. 

Let us take the most dramatic example of national interest. Let us suppose that 
the FBI has a known spy under surveillance and that the spy is an American 
citizen. Then suppose this person applies for a passport to go to a country behind 
the Iron or Bamboo Curtain. Is it not good to be able to deny a passport, and 
stop him at the border? 

Well, if it’s good, it’s not very good. A better way to do it—a far better way— 
is to arrest the man and try him in a court for treason, and really stop his travel, 
and stop it for years or forever. For denial of a passport is a flimsy device not 
calculated to prevent a resourceful man from crossing, let us say, the Mexican 
border, and somehow working his way to his destination. 

3ut what shall we do if the FBI has strong suspicions but insufficient proof 
for an arrest or a conviction? Once again the device is a flimsy one, not to be 
relied on for safety, particularly since the man will now know he is under 
suspicion. 


1A Boston lawyer and long a champion of human rights, Mr. Welch came into national 
prominence overnight during the televised Army-McCarthy hearings when, as attorney for 
the United States Army, he emerged as a witty, learned, amiable New England barrister. 
Since then he has continued to practice law and has reentered television in a memorable 
series of discussions on the Constitution for Omnibus. On the editorial page, historian 
Henry Steele Commager supports Mr. Welch’s views. 
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But mere suspicion is itself no safe basis on which to deny a fundamental 
freedom. Suspicion in the bureaucratic mind is easily aroused, and the citizen is 
helpless when it comes to defending himself against suspicion, since he is fighting 
shadows, and shadows that he is unable to identify. 

A policy to deny passports to citizens suspected of having Communist leanings 
or backgrounds sounds reasonably attractive, but who is to decide what constitutes 
such a background, or how much of a Red taint is enough to refuse a passport? 
Is it possible, for instance, that a copy of this article will one day be filed under 
the letter W, and be weighed as some evidence that the writer should be denied 
a passport? I hope not. But if a passport can be refused on suspicion, or on a 
whim of some civil servant, my right to travel is impaired, or at least threatened 
with impairment. 

We have recently seen two examples of what can happen to our State Depart- 
ment when it really wishes io meddle with freedom to travel. One was the 
incident of the youths in Russia, who proposed to and did go on to China. The 
other is the State Department’s long-continued policy of refusing to allow Ameri- 
can newsmen—let alone anyone else—travel in Red China. 

I find neither instance reassuring, or even sensible. Let us take the handful 
of youths in Russia first. I know nothing about them as individuals. I assume— 
please note the word “assume’’—that these young people were far from being 
conservatives, or they wouldn’t have been in Russia in the first place. But 
it is entirely possible to believe that the group contained serious-minded youths 
who wished critically to examine and study Russian institutions. Whatever 
their attitude, what harm could come from their learning about our enemy 
first-hand? If by some remote chance they laid eyes on a factory making bullets, 
they should have been able to distinguish between the group that would shoot 
the bullets and the group that would stop them. However dull the American 
youths were on this point, they did not produce any agitation in the breasts of 
our State Department officials until they suddenly said they had been invited 
to Red China, all expenses prepaid. Now what youth could be expected to re- 
sist that charming romp? Or what oldster either, unless it be one so old that 
his only interest is in his book and slippers by some warm fireplace? But 
when this proposed romp came to the attention of the State Department, highly 
placed officials suddenly began to act as might an astonished and irascible father 
who has just learned that some of his children had been off to play with those 
unpleasant little ragamuffins over on the wrong side of the railroad tracks, and 
who now proposed to go even further down the wrong side of the tracks and 
stay all night with some other and even wilder ragamuffins who would expose 
his dear children to God-knows-what dangers. And so the State Department in 
the guise of an agitated father cried out to these wayward children to come 
home at once, and then added that if they did not do so they would be punished 
and steps taken to see that they never again go over on the wrong side of the 
tracks to play, and surely never to stay all night. 

Who was supposed to get hurt by this excursion? Not the Russians—not the 
Chinese. No one wanted to save these two nations from whatever intellectual 
abrasions and contusions this little group might deliver. Was it this great coun- 
try of ours which might in some way be subverted by these children on their 
return? If so, it was odd indeed to revoke their passports and thus see to it 
that no time should ever be lost from their subversive activities while they waste 
their time in travel in some foreign country. Besides, if it was all right for 
them to go to Russia in the first place, and visit a grade-A Communist power, 
what new danger could arise from visiting a grade-B power? Was it the youths 
themselves that might get hurt? If so, that was none of the business of the 
State Department. The disciplining of our youth is the job of parents and, in 
the end, of the youths themselves, and not a task for the august State Department. 
I do not say that it may not have been a piece of folly for the young people to 
make this trip. But it was a natural piece of folly, and since when have we 
wished to deny to our youth the great boon of an occasional piece of folly? Show 
me a youth incapable of a bit of folly now and then and I will show you the 
makings of a reasonably stodgy and witless citizen in later years. 

The second example of what our State Department is capable of doing in the 
travel area is the long-continued policy of refusing to allow American newsmen 
to travel in Red China. There is a potent phrase with a noble pedigree—“know 
thine enemies.” Surely more and more knowledge of Red China must be good 


for the United States. A policy of nationally enforced ignorance in respect to a 
large and growing nation can scarcely be an enlightened policy. And once 
again, who was to get hurt? Not Red China. Surely not the individual news- 
man. Any newsman smart enough to be asked by his publishers to go ought 
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to be smart enough to spend a few weeks in China without being converted to 
the Chinese way of life—whatever that may be. Was it the United States 
that might get hurt? I prefer to think that my great and beloved country is 
not so vulnerable, and so tenderly poised on the brink of disaster, that some 
additional knowledge about an enemy, even if unpleasant, could really damage 
us. 

If I had my way, I would multiply travel tenfold all over the world, and a 
hundredfold in some areas. I would wish to multiply by a hundred the number 
of Americans visiting Russia and China, and multiply by a hundred the number 
of Russians and Chinese visiting us. Such an interchange must make for under- 
standing, for lessened tensions, and, at least to a miniscule extent, diminish the 
likelihood of war. 

But travel should be mostly for fun. And fun it is, too—gentle, harmless fun. 
The right to travel is one of my great freedoms. I do not wish to see it im- 
paired or restricted. I do not like being required to get a permit to travel, any 
more than |] would like the necessity for a permit to laugh or to smile—even at 
our State Department. 


EXHIBIT 4 
[From the Saturday Review] 
A NATION OF TRAVELERS 


Epiror’s Nore.—-The fundamental constitutional right involved whenever the 
State Department refuses to issue a passport to an American citizen—which 
Messrs. Welch and O’Connor debate on page 10—is further examined in this 
week’s guest-editorial by the distinguished historian, Henry Steele Commager, 
professor of American history at Amherst College and Columbia University. 

In his speech to the Geneva Conference in July 1955, President Eisenhower 
called upon the nations of the world “to lower the barriers which now impede 
the opportunities of people to travel anywhere in the world for peaceful, 
friendly purposes, so that all will have a chance to know each other face to 
face.” This sentiment expressed not the current American policy, but the 
historic American policy. Chapter 42 of Magna Carta gave every freeman the 
right to leave the realm at his pleasure in time of peace, and to this policy the 
English adhered faithfully through most of their history. At a time when the 
Spanish and French Governments placed insuperable barriers in the way of gen- 
eral migration to their New World colonies, the English permitted men and 
women of all faiths and nations to settle in America. The American colonies 
inherited and applied this liberal policy, and the American Nation continued it, 
down to the endorsement of the provision in the Universal Declaration of 
Human Rights that “everyone has a right to leave any country, including his 
own, and to return to his country.” 

A liberal policy toward immigration, emigration, and travel has been one of 
the important ingredients of our history from the beginning. We are, after all, 
a nation of nations; all of us—except the Indians—are immigrants or the 
descendants of immigrants: our well-being and strength and prosperity have 
depended on immigration. Even in the 1790’s there were men of little faith who 
wanted to put up the bars to newcomers, or make it difficult for them to be 
assimilated into our society, but fortunately they were overruled, and not until 
1917 did we establish any really effective restrictions on immigration. During 
that long period of unrestricted immigration we welcomed not only the tired, the 
poor, the homeless, and the tempest tossed, but a good many radicals, rebels, and 
revolutionaries. We were none the worse for it: after all, the reason so many 
of them were radicals and rebels was that they had been exposed to American 
ideas. 

Equally important has been the dependence of our country on the ideas and 
practices of the Old World—ideas and practices brought over by immigrants, or 
by the millions of travelers who ransacked and ravaged Europe of its techniques 
and culture. Indeed a large part of American cultural and intellectual history 
could be told in terms of European importations. American sculptors studied in 
Rome and in Florence; American painters set up their studios first in London, 
then in Rome, then in Paris and Dusseldorf, bringing back to the United States 
the skills they had learned abroad. Doctors studied at Edinburgh and Leyden 
and later at Paris and Vienna; theologians learned “the higher criticism” at 
Tiibingen and Marburg; educators brought the kindergarten from Germaiiy, and 
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later the graduate school ; architects studied at the Beanx Arts or at the classical 
schools in Athens in Rome, musicians in Paris or Munich or Vienna. No aspect 
of American life but has been enriched by the freedom to travel, and to bring 
back from abroad what we could use here. 

Of all modern nations ours should be the most hospitable to foreign ideas and 
to foreigners, for on hospitality to men and ideas from abroad we throve and 
grew great. Of all modern nations ours should be the most zealous to promote 
social and intellectual intercourse among peoples, for out of this intercourse 
came a large part of American culture. 


II 


But what is the situation? In some respects, to be sure, we are avid to pro- 
mote communication with other peoples: The great Fulbright program is a 
monument to that zeal, and so, too, much of our enterprise under point 4. But, 
as so often, our bureaucratic right hand does not appear to know what our 
governmental left hand is doing. Among free nations, our barriers to travel are 
the most formidable. We make it excessively difficult for foreigners to visit the 
United States. We require visas, and make them hard to get; we subject po- 
tential visitors to all sorts of administrative burdens and redtape; we require 
them to fill out questionnaires that assume illegal or immoral purposes for their 
visit; until recently we even required fingerprinting. No western country sub- 
jects the American traveler to these burdens or indignities, but we do not, it 
appears, believe in reciprocity. And alone of the free nations of the West we 
put serious restrictions on the freedom of travel of our own citizens. 

This is all quite new, though, as with many things that are new, we accept 
them as if they were a part of the cosmic system. Half a century ago no pass- 
ports were necessary for travel except to Czarist Russia, and no government 
certainly no American Government—dreamed that it could prevent an American 
from traveling abroad. Indeed, the right of expatriation had been specifically 
guaranteed by a law which is still valid, and which provides that “any declara- 
tion, instructions, opinion, order, or decision of any officer of the United States 
which denies, restricts, impairs, or questions the right of expatriation is declared 
inconsistent with the fundamental principles of the Republic.” In 1918 the 
Government made it unlawful to travel without a passport during the war, and 
in 1941 this restriction was extended to embrace “national emergencies” as well. 
The Secretary of State is authorized by law to issue passports under rules and 
regulations fixed by the President, and in 1949 the President authorized the 
Secretary of State to withdraw, cancel, or restrict passports “in his discretion.” 
The present policy of restriction on political grounds dates, in fact, from 1947. 
It was crystallized in a set of regulations of 1952 which authorized denial of 
passport to Communists, those who were under Communist discipline, those 
who engaged in activities supporting the Communist movement, and—most 
important—those whom “there is reason to believe on the balance of all the 
evidence * * *, are going abroad to engage in activities which will advance the 
Communist movement.” 

Actually, the Passport Division invokes not so much these particular pro- 
visions, but rather the catchall phrase “in the best interests of the United 
States.” In almost every instance where it has denied a passport to an Ameri- 
ean, it has done so on the ground that “it is not in the best interest of the 
United States” for the individual to travel. Thus the laws, regulations, inter- 
pretations, and improvisations are in a sense irrelevant to the authority exer- 
cised by the State Department. 

Now it is important that we examine this passport policy, and the assumptions 
and principles behind it. More is involved than the right of a few individuals 
out of a million or so to travel; what is involved is the reach of administrative 
discretion, for what a branch of the State Department can do any other admin- 
istrative bureau can do. 

First, is the action of the State Department in withholding passports legal? 
What is the constitutional basis for the assertion of this authority? It is not to 
be found in law, for no law specifically authorizes the Secretary of State to 
refuse passports on any ground except active membership in the Communist 
Party. It is to be found, rather, in Executive directives which purport to con- 
fer discretion in the Secretary of State. But two questions at once present 
themselves: Is the Executive authorized to delegate such authority to the Secre- 
tary of State, and may such authority be exercised arbitrarily and without due 
process of law? 
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It must be admitted that there are legitimate differences of opinion on the 
first of these questions. Authority can be found—or at least claimed—within 
the broad contours of the Executive power in the conduct of foreign relations. 
The courts have been properly hesitant to interpose their veto in anything con- 
cerning the conduct of foreign relations, yet there are, of course, limits beyond 
which the Executive may not go; and conservatives, reluctant to permit any 
concessions to radicals desirous of going abroad, nevertheless applaud the de- 
cision of the court in the steel seizure case, which did deny to the President 
authority to deprive steel companies of “property” without due process of law. 
notwithstanding the President’s plea of a national emergency. 

But even if the authority to deny or restrict passports does lodge in the 
Executive, it by no means follows that it may be exercised arbitrarily. Again 
and again the courts have ruled that administrative hearings and rulings must 
observe the requirements of due process—that is, a fair trial. The principle 
behind this is simple, and it is one that will command universal acceptance: 
No branch of our Government may act arbitrarily. This principle has long been 
taken for granted with respect to the power of the independent administrative 
commissions—the Federal Communications Commission or the National Labor 
Relations Board or the dozens of others that now do much of the business of 
government. It is well for all of us—conservatives as well as liberals—to 
remember the old adage that what is sauce for the goose is sauce for the gander ; 
if the Passport Division may arbitrarily deprive a person of his liberty and 
property in travel, the NLRB or the FCC may arbitrarily deprive corporations 
of their rights to property. 

Indeed this is not a matter of conjecture. In several cases the courts have 
insisted that the Passport Division may not act arbitrarily, but must observe 
the requirements of a fair trial. To these frequent reminders that it is nota 
law to itself, the State Department has customarily returned two answers. The 
first is to grant the passport without further contest, a palpable confession that 
the so-called evidence upon which it presumably relies will not stand the light 
of day. The second is to resort to evasion and delay—delay sometimes running 
to several years. Neither course is worthy of a government which still, presum- 
ably, rests on the principle that it is the servant, not the master, of the sovereign 
people. 

III 


Actually, the State Department does not even pretend to abide by its own 
directives. The formal tests, as we have seen, are present or recent membership 
in the Communist Party, participation in or contribution to the Communist move- 
ment, or “evidence that they [the applicants] are going abroad to engage in 
activities which will advance the Communist movement.” In no instance has 
the Department actually presented evidence that proposed travel will in fact 
advance the Communist movement. The allegation that those who go over on 
legitimate errands might perhaps engage surreptitiously in illegitimate activities 
does not rise to the dignity of an argument. If it is a matter of conferring with 
dangerous men abroad, the mails are still open and functioning, and denial of 
the right to travel is pretty futile. If it is a matter of illegal activities, it is 
time enough to deal with those when they have occurred, or when there is evi- 
dence that they will shortly occur. No such danger has ever been cited. 

The rule which the State Department has adopted, then, is not its official rule, 
but one that is informal, arbitrary, and subjective: particular travel “is not in 
the best interests of the United States.”” This remarkable phrase deserves far 
more attention than it has so far received. In the whole of our administrative 
history there is probably no more notorious example than this of the “endless 
audacity of elected persons.” 

Who has authorized the State Department to decide what is in the best inter- 
ests of the United States? If the State Department can establish standards of 
the best interests, cannot every other department do likewise, and will we not, 
then, have just the kind of official standard of conduct which has always char- 
acterized totalitarian countries? 

What in fact is the standard of the best interests? If we are to conform to 
it we should, at least, know what it is. But we do not even know (nor does the 
State Department) what are these interests which we are supposed to serve by 
our travel overseas. 

Is travel actually an instrument of foreign policy? Do those who travel do so 
in the best interests of the United States? If so, should they not be informed, in 
advance, that they have been chosen as instruments to advance the best interests 
of the United States and be given some guidance as to their conduct overseas? 
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If those whose travel is not “in the best interests of the United States” are 
denied a passport, it follows with inescapable logic that those who are given a 
passport do in fact travel in the best interests of the United States. Is the State 
Department really ready to take on the responsibility of putting the stamp of 
its official approval on all who travel? This is a pretty tall order. 

In denying a passport to one leftwing writer who proposed to write on land 
reforms in Italy, the State Department asserted that “nothing constructive” 
could be expected from the articles. If the State Department may refuse a 
passport to those whose work may not be constructive, it follows with in- 
escapable logic that writers, artists, scholars, and scientists who are given pass- 
ports are presumed to engage in work that the State Department regards as 
“constructive.” Is the State Department really ready to endorse all the writing, 
scholarship, or art produced by those who are granted passports? That is a 
pretty tall order, too. 

Does it ever occur to officials in the State Department that it might in fact be 
“in the best interests of the United States” to permit—nay encourage—criti- 
cism? Europeans are weary of official spokesmen who always defend govern- 
mental policy, and have learned to discount it. What really wins their interest is 
the spectacle of a nation permitting the utmost freedom of discussion and of 
criticism. 

If the State Department may deprive an American of the basic right to travel 
on the esoteric ground that his travel is “not in the best interests of the United 
States,” why may not the Justice Department deprive Americans of the exercise 
of free speech or free press or free assembly at home on the same ground? 

These things should be clear: 

It is not in the best interest of the United States to punish by administrative 
rulings what is not a crime and not subject to legal penalties, for this makes a 
travesty of justice. 

It is not in the best interest of the United States to foster or to indulge the 
exercise of illegal authority by administrative bureaus. 

It is not in the best interest of the United States to induce conformity or to 
silence criticism by administrative penalties, for our system of government can 
flourish only where there is unrestricted criticism. 

It is not in the best interest of the United States to make travel—or travelers— 
an instrument of foreign policy, certainly not of the vagaries of State Depart- 
ment policy as ineptly interpreted by obscure officials. 

It is not in the best interest of the United States to put up barriers to travel, 
or to the interchange of persons or of ideas of whatever character. 

It is not in the best interest of the United States to confess to the world that 
we are afraid of what our own people may say about us, or to confess that we 
are so sensitive that we can’t stand criticism or unfriendly discussion and that 
we seek to silence such discussion. 

Finally, it is not in the interest of the United States to put up barriers to 
foreign visitors, to discourage scholars, journalists, scientists from coming over 
to this country and seeing for themselves what we are like; it is not in our 
best interest to confess that we are afraid of what they may say about us; it 
is not in our best interest to reveal that we have so little confidence in the 
virtue of our own people or the integrity of our system that we dare not expose 
them to criticism. 

Almost 2,500 years ago Pericles exulted in those things that accounted for the 
greatness of his beloved Athens: 

“The gates of our city are flung open to the world. We practice no periodical 
deportations, nor do we prevent our visitors from observing or discovering what 
an enemy might usefully apply to his own purposes. For our trust is not in the 
devices of material equipment, but in our own good spirits for battle.” 

What our State Department needs is more trust in the good spirits of our 
people. Its current policy toward travel—both by Americans and by foreigners— 
is a vote of no confidence in the intelligence and integrity of our people. It is 
unworthy of the State Department to avow such a policy; it is unworthy of 
the American people to tolerate such an avowal. 


—HENRY STEELE CoMMAGER. 
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EXHIBIT 5 
{From I. F. Stone’s Weekly, June 13, 1955] 


THE MEANING OF THE STATE DEPARTMENT’S SURRENDER IN THE OTTO NATHAN 
Passport CAsE—A VIcTORIOUS First STEP IN THE FIGHT FoR THE Riecut To 
TRAVEL 


The State Department is fighting a rear-guard action to protect the arbitrary 
powers it exercises over the right to travel. On Thursday, June 2, it filed an 
affidavit with the court of appeals declaring that it would be contrary to the 
public interest to let Dr. Otto Nathan travel abroad. On Monday, June 6, it 
announced that Dr. Nathan was being granted a passport. 

If it is contrary to the best interests of the United States to let Dr. Nathan 
travel abroad, then the Acting Secretary of State, Herbert Hoover, Jr., was 
guilty of violating national interest in granting the passport. On the other 
hand, if it is not true that his trip would be contrary to national interest, then 
Ashley J. Nicholas, who signed the affidavit as Assistant Director of the Pass- 
port Office, committed perjury. 

Were Nicholas a private citizen, making the statement in conversation or 
writing, he would be subject to suit for slander or libel. It is a pity that Dr. 
Nathan cannot sue the State Department for defamation of character. Nicholas 
after accusing Dr. Nathan of various political associations went on to say (1) 
that other information had been considered which could not be disclosed and 
(2) that one of the considerations in the Department’s decision was that some 
Americans had traveled abroad to carry on espionage and revolutionary propa- 
ganda activities on behalf of the Soviet Union. Such insinuations would clearly 
be actionable if Nicholas were not a public official. 


POWER TO DESTROY REPUTATIONS 


The affair illustrates the fact that in exercising arbitrary powers over the 
right to travel the State Department is also in a position seriously to hurt repu- 
tation and livelihood. The news that one has been denied a passport carries 
the same stigma as a finding of disloyalty, and may interfere with one’s job or 
profession, as it strikingly did in the case of Paul Robeson whose business as 
an international concert star was destroyed. 

Yet in the memorandum filed by the Department Monday with the court of 
appeals there was no suggestion of an apology to Dr. Nathan. It merely said 
that the Acting Secretary having referred the case to the Board of Passport 
Appeals “and having received the report and recommendation of the Board, 
advises the court that the application of Otto Nathan for a passport has been 
approved.” 

How is it that the Department filed an affidavit declaring Dr. Nathan’s travel 
abroad contrary to public interest without waiting for a final determination? 
Or was this all a sham to avoid a showdown with the court of appeals? 

Just as we went to press last week, the Department asked the court of 
appeals to stay an order by Federal Judge Henry A. Schweinhaut ordering the 
Secretary of State on pain of contempt to issue Dr. Nathan a passport. This 
was the first order of its kind in American history. 


STATE’S MISFORTUNE 


It was the Department’s misfortune to encounter on the court of appeals a 
3-man panel made up of the new chief judge, Henry W. Edgerton, David Baze- 
lon, and George Washington. The first two are the most liberal and the last 
(a lineal descendant) one of the most conscientious judges on the appellate 
bench. 

These three, foreseeing the possibility of a historic test on appeal, issued an 
order shrewdly framed to put the Department squarely on the procedural spot. 
The appeals court Thursday, June 2, said the Department could have a stay 
providing it gave Dr. Nathan “a quasi-judicial hearing” on or before Tuesday, 


= 


June 7, to be concluded within 3 days, the hearing officer to make his recom- 
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mendation in 5 days thereafter, and the Department to make its decision not 
later than 10 days after that. The timetable was designed to make impossible 
the Department’s favorite tactic—delay. 

The appeals court was as precise in indicating just what kind of a hearing 
was required to fulfill its order—something Judge Schweinhaut had not speci- 
fied. It said Dr. Nathan had never been accorded “an evidentiary hearing or 
confronted with the evidence, if any, which led to the denial of a passport.” 

This order, taken in connection with Judge Schweinhaut’s opinion of last 
February 28, makes legal history. Schweinhaut held that the kind of hearings 
held by the Board of Passport Appeals is not the kind “which the law con- 
templates and guarantees.” It is indeed only an extended interrogation of the 
applicant under oath, and as the pending test suit of Dr. Clark Foreman shows, 
no evidence or witnesses are offered. 


SPELLING OUT “DUE PROCESS” 


The court of appeals, upholding Schweinhaut, proceeded to spell out just what 
kind of hearing would fulfill the requirements of due process. To meet those 
requirements the Department would have to produce witnesses and offer evi- 
dence. It could not rely on undisclosed information or anonymous informants. 
Thus while the Bauer case 3 years ago held passports could not be denied with- 
out hearings, the Nathan case indicates what kind of hearing is necessary. 

The court of appeals order offered the Department three alternatives. It 
could refuse to obey and face a contempt action. The chances of enforcing an 
order against the Secretary of State by contempt or mandamus are slim; the 
opportunities for delay are many. The sequel to the famous Bauer case shows 
how easily such an order may be circumvented. 

A statutory court (106 F. Supp. 445) held the Department was wrong in revok- 
ing Miss Anne Bauer’s passport without a hearing. The Department did not 
appeal but Secretary of State Acheson delayed compliance; there was talk of 
contempt; nothing happened; Miss Bauer, her funds and patience exhausted, 
gave up the fight, married a Frenchman and took out French citizenship. 

Undoubtedly Dulles could have adopted the same tactics as Acheson. But a 
wholly nonlegal consideration made this inadvisable. The Department might 
win such a running battle but the fact that Dr. Nathan had become Einstein’s 
executor gave this long delayed passport case (the original application was 
made 2% years ago) international prominence. The publicity would have 


focused too much attention on the arbitrary way the Passport Division operates. 


UNHAPPY ALTERNATIVES 


So this left two alternatives. One was to hold the hearing ordered, but this 
would have set a precedent for the future. It might also have thrown on the 
record and opened to the scrutiny of the courts the sloppy character of what 
the Department regards as “evidence” in passport matters. The other alterna- 
tive was to issue the passport without a hearing, thus avoiding adjudications 
which might ultimately have forced the Department to revise its hearings pro- 
cedure. This was the course chosen. 

The Emergency Civil Liberties Committee and its general counsel, Leonard 
Boudin, by bringing this suit on behalf of Dr. Nathan, have demonstrated that 
the Department can be defeated. The courts have been led to take judicial 
notice of the meaningless facade which is the Board of Passport Appeals, a 
Board which has no fixed membership, makes no findings, issues no decisions, 
and produces no witnesses. A passport has been won, and this victory is the 
precedent. Now is the time for all good men similarly situated to bring similar 
suits against the Department. 


EXxHIsitT 6 
{From I. F. Stone’s Weekly, July 7, 1958] 
Pustic HeARINGS ON RIGHT-TO-TRAVEL OPEN IN SENATE FOREIGN RELATIONS 
COMMITTEE JULY 9—WARNING: A RestRICTIVE PAssporT BILL CouLD EASILY 
Pass at Tuts SESSION 


(CORRECTING MR. DULLES’ MEMORY 


(“I would like [on the passport decision] to take this occasion to emphasize 
that the departmental regulations in question were not regulations that were 
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introduced by this administration. They were regulations which this adminis- 
tration inherited. They had been introduced and put in force under President 
Truman and Secretary Acheson, and we merely continued them.’’—Secretary 
Dulles, press conference, June 17. 

(The regulations restricting travel by suspected subversives were promulgated 
by Acheson. But the most sweeping restriction was added by Dulles himself in 
an order signed January 10, 1956. This addition, section 51.36 of the regu- 
lations, permitted the Secretary of State to refuse a passport to anyone—“sub- 
versive” or not—‘‘when it appears to the satisfaction of the Secretary of State 
that the person’s activities abroad would (1) violate the laws of the United 
States; (2) be prejudicial to the orderly conduct of foreign relations; or (3) 
otherwise be prejudicial to the interests of the United States.”’) 

The administration as this is written was preparing a bill to restrict the 
right to travel. The introduction of such a measure at this time increases the 
possibility that restrictive legislation may be passed before this session of 
Congress adjourns. The Supreme Court’s decision in the Kent, Briehl, and 
Dayton cases has put several new travel bills into the congressional hopper. 
Five separate committees now have passport bills, only one of them a liberal 
measure (H. Con. Res. 1538), by Celler. It would guarantee newsmen the right 
to travel. 

Two days of public hearings will be held by the Senate Foreign Relations 
Committee July 9 and 10. They will deal mainly with S. 2770 by Fulbright, 
the mildest of the restrictive measures so far introduced. It would guarantee 
“a full and fair hearing,’ presumably barring faceless informers. 


ONLY HENNINGS PRAISED THE COURT 


The Senate Foreign Relations Committee hearings are also supposed to con- 
sider S. 3344 by Hennings which was exposed by the Weekly on its introduction 
last February as largely identical with H. R. 12989 by Chairman Walter of the 
House Un-American Activities Committee. Senator Hennings, the only Member 
of Congress to praise the Supreme Court’s right-to-travel decision (“sound Ameri- 
can policy and good law”) has since let it be known that he has abandoned his 
old bill asa mistake. A liberal substitute has been promised. 

An official analysis put into the Congressional Record June 13 by Fulbright 
shows (as do the boxes on this page) that the State Department is opposed to 
any restriction on its passport powers, and to any requirement which would 
outlaw the use of secret evidence in passport proceedings. 

The most sweeping passport bill now before Congress is 8S. 4030, introduced 
by Eastland (text in the Congressional Record of June 18). It is in Eastland’s 
own Judiciary Committee, from which he can report it out without hearings. 
A similar situation exists in the House. There Walter has two restrictive meas- 
ures, H. R. 12989, in House Judiciary, where it might be bottled up, but the 
other H. R. 9937 in the Un-American Activities Committee from which he could 
report it out. The latter is an omnibus security bill with a sweepingly restrictive 
right-to-travel section. 

In addition House Foreign Affairs Committee has two bills introduced in the 
wake of the Supreme Court decision which would authorize unlimited discretion 
by the State Department. One is H. R. 13005 by Collier (Republican, of Illinois), 
and the other, H. R. 12983, by Hillings (Republican, of California). 

Two things need to be stressed. One is congressional animosity to the Supreme 
Court which will guarantee a favorable response for any restrictive bill which 
comes on the floor. The other is that the Supreme Court decision was only 
5 to 4, that its basis was statutory not constitutional, that it invited Congress 
to act, and that one member of the majority, Frankfurter, indicated by his 
reasoning in Perez v. Brownell on March 31 that he might be inclined to uphold 
some political restriction on the right to travel. 


NOW IS THE TIME TO FIGHT 


Since public rights in this, as in some many areas, depend on private litigation, 
passage of a restrictive bill would entail a new round of financial and other 
sacrifice for people intrepid enough to fight the new regulations. We are all 
indebted to people like Paul Robeson, Corliss Lamont, Rockwell Kent, Dr. Walter 
Briehl, and Weldon Bruce Dayton for the fight they put up, to attorneys like 
Leonard Boudin and Harry Rand, and to organizations like the American Civil 
Liberties Union and the Emergency Civil Liberties Committee. 


30184—58 12 
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Must the agony be repeated? The time to fight is now by letting your repre- 
sentatives hear from you on the right to travel. Passage could still be blocked 
at this session if enough people acted. 


YXHIBIT 7 
[From the New York Times, June 24, 1955] 


TEXT OF UNITED STATES APPEALS COURT DECISION ON RIGHTS TO 
A PASSPORT 


Special to the New York Times 


WASHINGTON, June 23.—Following is the text of the opinion of the United 
States Court of Appeals for the District of Columbia and the separately con- 
eurring opinion of Judge Edgerton holding the passport function of the State 
Department subject to judicial review: 


“Court’s OPINION 
“United States Court of Appeals for the District of Columbia Circuit 
“No. 12406 


“Maz Shachtman, appellant, v. John Foster Dulles, Individually and as Secretary 
of State, et al. appellees 


“APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 
“(Decided June 23, 1955) 


“Mr. Joseph L. Rauh, Jr., with whom Messrs. Daniel H. Pollitt and Mitchell 
J. Cooper were on the brief, for appellant. 

“Mr. Harold H. Greene, Assistant United States Attorney with whom Messrs. 
Leo A. Rover, United States Attorney and Lewis Carroll and Joseph M. F. Ryan, 
Jr., Assistant United States Attorneys, were on the brief, for appellees. 

“Before Edgerton, Fahy, and Washington, Circuit Judges. 

“Fahy, Circuit Judge: Appellant sued in the district court to enjoin the Sec- 
retary of State* from denying, for the reason assigned by the Secretary, his 
application for a passport to visit Europe, and for a declaratory judgment. His 
complaint was dismissed on motion, the court holding that it failed to state a 
claim upon which relief could be granted and that since the denial was in the 
proper exercise of the Secretary’s discretion the court lacked jurisdiction. 
Appellant does not ask that the Secretary be required by the court to issue the 
passport. He seeks in this court only a ruling to the effect that the denial thus 
far has been on a ground that is legally insufficient. This position assumes that 
the discretion residing in the Secretary (see 44 Stat. 887, 22 U. S. C. section 212A 
(1952) ), is subject in its exercise to some judicial scrutiny. We agree. The 
courts by reason of the Constitution have a responsibility in thy; matter although 
a limited one. 

“PASSPORT RULES NOTED 


“In the statute referred to, Congress has placed the issuance of passports in 
the hands of the Secretary under rules prescribed by the President. These pro- 
vide: ‘The Secretary of State is authorized in his discretion to refuse to issue 
a passport’ (22 CFR sec. 51.75 (1949)). However, in Perkins v. Elg (307 U.S. 
325, 349-50), the Supreme Court, while stating that the Court’s action would 
not interfere with the Secretary’s discretion, precluded denial of a passport for 
the asserted reason that the applicant had lost her American citizenship, when 
she had not done so. Though that case factually is not like this one, it never- 
theless shows that the subject of passports is not entirely beyond judicial assist- 
ance. And this is so notwithstanding the relation of the subject to the Executive's 
power over the conduct of foreign affairs, for it too, like every other governmental 
power, must be exercised in subordination to the applicable provisions of the 


1 Other appellees than the Secretary, who are officials of the Department of State con- 
cerned with the issuance of passports, are omitted in the text of the opinion as a matter 
of convenience and simplification. 
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Constitution. United States v. Curtiss-Wright Corp. (299 U. 8S. 304, 320); 
Bauer v. Acheson, 106 F. Supp. (445, 451 D.C. D. C.).’ 

“Is there a provision of the Constitution applicable to the present situation? 
In answering this we bear in mind that the issuance of a passport is not a purely 
political matter. If it were it would be a nonjusticiable one. In other words, 
a passport is no longer a document purporting only to be a request, that the 
bearer of it may pass safely and freely; it is no longer to be considered rather 
in the character of a political document, by which the bearer is recognized, in 
foreign countries, as an American citizen * * *, Urtetiqui v. D’Arcy (34 U. 8. 
(9 Pet.) 692, 698). This description parallels early rulings of Secretaries of 
State, opinions of Attorneys General, texts, and other court decisions, which 
have recognized a great breadth of Executive authority and discretion.’ 


“CALLED LAWFUL DOCUMENTS 


“We do not suggest that a passport is no longer a political document, or that its 
issuance is not allied to, and at times a part of, the conduct of foreign affairs, 
see Communist Party v. Subversive Activities Control Board (96 U.S. App. D. C. 
66, 223 F. 2d 531); but only that it is not merely of this character. For it 
is now, in addition, a document which is essential to the lawful departure of an 
American citizen for Europe. Regulations now in effect and authorized by 
Congress so provide.* 

“PIFTH AMENDMENT CITED 


“The denial of a passport accordingly causes a deprivation of liberty that a 
citizen otherwise would have. The right to travel, to go from place to place as 
the means of transportation permit, is a natural right subject to the rights of 
others and to reasonable reguiation under law. A restraint imposed by the 
Government of the United States upon this liberty, therefore, must conform with 
the provision of the fifth amendment that ‘No person shall be * * * deprived of 
* * * liberty * * * without due process of law.’ 

“It is not procedural due process that is involved in the case as now presented. 
There is no complaint the Secretary has failed to disclose the reason for his denial 
of the passport. Furthermore, a hearing of a sort was granted appellant.’ He 
was at least given an opportunity to state informally to an official of the Depart- 
ment the matters on which he relied in rebuttal of the reason given by the De- 
partment for refusing him a passport. Cf. Bauer v. Acheson, supra; Nathan v. 
Dulles (129 F. Supp. 951 (D.C. D. C.)). What is involved at the present stage 
is a question of substantive due process—whether the refusal for the reason given, 
as alleged in the complaint, and undisputed thus far by the Secretary, was arbi- 
trary. If so, it is not a valid foundation for the denial, for the Government may 
not arbitrarily restrain the liberty of a citizen to travel to Europe. Discretionary 
power does not carry with it the right to its arbitrary exercise. Otherwise, the 





2The writer of this opinion dissented in Bauer versus Acheson because he thought the 
case was one for a single district judge rather than for a specially constituted three-judge 
district court. Accordingly he expressed no opinion upon the merits. 

313 Ops. Att’y Gen. 89; 92 Ops. Att’y Gen. 509, 511; 3 Hackworth, Digest of Inter- 
national Law (1942), pp. 467-8; 3 Moore, Digest of International Law, section 512 (1906) ; 
Miller vy. Sinjen, 289 Fed. 388, 394 (8th Cir.) ; Communist Party v. Subversive Activities 
Control Board, 96 U. S. App. D. C. 66, 223 F. 2d 531. The general subject is discussed in 
41 Georgetown L. J. 63: Stanford L. Rev. 312; 61 Yale L. J. 171; Gillars vy. United States, 
87 U. S. App. D. C. 16, 36, 182 F. 2d 962, 981). 

* Earlier in our history, except, e. g., during the War Between the Sections, this was not 
the case. It was then a desirable incident to travel, not a necessity, and was granted more 
or less at the pleasure of the Executive. See Gillars v. United States (87 U. 8. App. D. C. 
16, 35, 182 F. 2d 962, 98). Now it is unlawful for a citizen to travel to Europe and im- 
possible to enter European countries without a passport. Seen. 4, supra. 

66 Stat. 190, 8 U. S. C., section 1185a, b (1952), provides that when the United States 
is at war or during the existence of a national emergency proclaimed by the President, if 
the President shall find that the interests of the United States require additional restric- 
tions and prohibitions to those otherwise provided with respect to the departure of persons 
from and their entry into the United States, and shall so proclaim, it shall be unlawful, 
except as otherwise provided by the President, and subject to limitations and exceptions 
authorized by him, for any citizen of the United States to depart from or enter the United 
States unless he bears a valid passport. The President has made a proclamation which 
brings these provisions into effect. Proclamation No. 3004, 18 Fed. Reg. 489, 67 Stat. ¢31, 
issued January 17, 1953; see 22 CFR section 53.1 (1949). No exception has been created 
for Europe. 

5 We Seett not here decide, however, whether the hearing complied with all procedural 
requirements. On June 2, 1955, in No. 12,727, Dulles v. Nathan, this court stayed an 
order that required the Secretary to issue a passport, but did so on conditions, one of 
which was that a quasi-judicial hearing be held. 
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existence of the power itself would encounter grave constitutional doubts. See 
Employees v. Westinghouse Corp. (348 U. 8S. 487, 453). 


“CIRCUMSTANCES HELD FACTOR 


“What is arbitrary, however, in the sense of constituting a denial of due process, 
depends upon circumstances. Moyer v. Peabody (212 U. S. 78, 84); Yakus vy. 
United States (321 U.S. 414). Restraint upon travel abroad might me reasonable 
during an emergency, though. in normal times it would be arbitrary. World condi- 
tions, and those in particular areas, as to which the Executive has special infor- 
mation and on the basis of which he is especially qualified to make decisions, bear 
upon the question. For reasons thus suggested the issuance of passports through- 
out our history has been left to the judgment of the Secretary of State under 
Presidential regulation, and is subject only to constitutional safeguards. And 
even these must be defined with cautious regard for the responsibility of the 
Executive in the conduct of foreign affairs.® 

“The appellant’s own statement in the complaint of the reason he was 
refused a passport must be taken as true in the present posture of the case, 
for the Secretary has not answered the complaint, Anti-Fascist Committee v. 
McGrath (341 U. 8S. 123). We must take it as true, then, that appellant was 
first notified of tentative disapproval because of information he was chairman 
of the Independent Socialist League, which the Secretary understood had been 
classified by the Attorney General’ as both subversive and communistic, al- 
though it appeared to the Secretary the organization had no direct connection 
with the Communist International. The Secretary also notified appellant that 
the Department had been advised that the League’s publication described the 
organization as an ‘organ of revolutionary Marxism.’ 


“TESTIFIED METHODS NOTED 


“At the hearing granted appellant by the Department of State, he testified 
the League was anti-Stalinist, antitotalitarian, opposed to violence as a means 
of solving political, social, and economic problems, and that he and the League 
believed in and strove for the establishment of a socialist economic system by 
democratic means. He explained that the description of the organ above referred 
to meant only that the League and he stood for a thoroughgoing reorganization 
of the economic and social foundations of society but used the term ‘revolu- 
tionary’ with reference to the result rather than the means of achieving it. 

“At the hearing he said the League advocated the formation by the labor move- 
ment of a labor party similar to the Labor Party of Great Britain. The com- 
plaint further alleges that the League has never had any international affilia- 
tions; that appellant desired a passport solely for the purpose of consulting 
people in Europe whose knowledge of political conditions he respected, and ob- 
serving those conditions in order to acquire material for his work of writing 
and lecturing; that he had no intention of engaging in any political activity 
abroad, and would not engage there in activities which would violate the laws 
of, reflect upon or embarrass, the United States. 

“The complaint then alleges that the passport was subsequently denied in a 
letter to appellant in which the Department stated that despite the fact that 
the League had no connection with the Communist International and was hostile 
thereto, the Department felt that it would be contrary to the best interests of 
the United States to grant passport facilities to the actual head of an organiza- 
tion which had been classified by the Attorney General as subversive, especially 
when he desired to travel abroad on behalf of the organization, adding that 
should there be a change in the classification by the Attorney General the lepart- 
ment would then give further consideration to the question. The wording of 
the Department’s letter indicates that the listing of the League as communistic 
was no longer relied upon. The hearing appears to have convinced the Depart- 
ment that the League was hostile to the Communist International. 





6 This is emphasized by Rey. Stat. sec. 2001, 22 U. S. C. see. 1732 (1952), which imposes 
the duty upon the President, in event it is made known to him that a citizen has been 
unjustly deprived of his liberty by or under the authority of any foreign government, to 
demand the reason therefor. If it appears to be wrongful and in violation of his rights 
the President is to demand release, and if this is unreasonably delayed or refused, he shall 
use such means not amounting to acts of war as he may think necessary and proper to 
obtain or effectuate release. 

7 The classification or listing by the Attorney General is made under authority of Execu 
tive Order No. 9835, of March 21, 1947, 3 CFR. pp. 129-33 (Supp. 1947), having to do with 
the loyalty of Government employees. See Anti-Fascist Committee v. McGrath, supra. 
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“HEARING HAD BEEN SOUGHT 


“Appellant in the end alleges that the passport was denied ‘solely because 
of the inclusion of the Independent Socialist League on the Attorney General’s 
List,’ that this listing was without notice or hearing or presentation of evidence or 
opportunity to answer, and that appellant, as National Chairman of the League, 
for nearly six years and on at least fifteen separate occasions, without avail, 
had attempted to persuade the Attorney General to grant a hearing to the League 
so that it could prove the injustice of the designation.* 

“We think the complaint, fairly read, shows that the listing of the league by 
the Attorney General as subversive was the reason for the Secretary’s refusal 
to issue the passport, that is to say, that, except for such listing, the fact that 
appellant was head of the organization and wished to go to Europe on its busi- 
ness would not have been considered by the Secretary as ground for rejection of 
his application. Therefore, with no answer by the Department, we must decide 
whether this listing, followed by nearly six years of effort by appellant to obtain 
a hearing thereon, is sufficient basis for the Secretary’s refusal, when considered 
with the undenied allegations of the complaint that the listing is erroneous. 


“LISTING NOT HELD INVALID 


“We do not here characterize as invalid, for its own purposes, the listing by 
the Attorney General. He is not a party and, in any event, his listing is not 
subject to collateral attack in these proceedings. We are called upon only to 
consider the use made by the Secretary of the listing. Reliance by the Secretary 
on action by the Attorney General is not precluded. Warning given by the 
nation’s chief law officer can at least lead to investigation and, in a proper case, 
be an element in decision. But in the present state of the pleadings we must take 
it as a fact that the league is nonsubversive as well as noncommunistic, and has 
sought for nearly six years the opportunity to demonstrate the former to the 
Attorney General as it appears to have demonstrated the latter to the Secreary. 

“While in this court the Government advances additional reasons for the denial 
of the passport, these are not those alleged or shown by any pleading to have 
been relied upon by the Secretary. Therefore, we may not pass upon their suffi- 
ciency. Securities Comm’n v. Chenery Corp., 318 U. 8S. 80, 95. For it is not for 
us to determine, in this case, at least, that a passport should or should not be 
granted, but only whether the reason given by the Secretary for its denial is 
sufficient. As to this, we think the law must consider to be arbitrary, regard- 
less of good faith, refusal of appellant’s application only because the league was 
listed by the Attorney General as subversive when appellant in detail denies the 
correctness of this characterization, alleges lack of opportunity so to demonstrate, 
and when these allegations are not challenged by the Secretary. In these circum- 
stances, a sufficient basis for the action of the issuing authority apart from the 
mere listing must appear.” 

“ADDITIONAL REASONS NEEDED 


“For us to hold that the restraint thus imposed upon appellant is not arbitrary 
would amount to judicial approval of a deprivation of liberty without a reason- 
able relation to the conduct of foreign affairs. Unless some additional reason is 
supplied for the denial, a citizen is prevented indefinitely from traveling to Eu- 
rope, while, at the same time, it is impossible for him to remove the cause, even 
though we must assume in the present state of the pleadings that he would be 
able to do so if afforded the opportunity. If there is something which justifies 
this, it should be set forth by an answer to the complaint. Otherwise, the denial, 
judged on the basis alone of the appellant’s allegations, creates a situation which 
the law cannot reconcile with due process. It is worth noting in this connec- 
tion that when the Attorney General lists an organization for purposes of stand- 
ards of Federal employment prescribed by the President, which was the occasion 
for the listing of the league, a separate judgment by the employing agency of 
the fitness of the individual employee who is a member of the organization is 
required before removing him from public service. The listing alone is not 
enough. Kutcher v. Gray, 91 U. S. App. D. C. 266, 270, 199 F. 2d 783, 787. 
CP. Jason v. Summerfield, 94 U. S. App. D. C. 197, 214 F. 2d 273. Cert. denied, 348 
U.S. 840. 





* Attached to the complaint is an appendix enumerating in detail and chronologically 
the alleged efforts of appellant to obtain a hearing before the Attorney General. 

* No suggestion is made here that the basis for denial may not be disclosed, for reasons 
of national security or otherwise. 
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“We must not confuse the problem of appellant’s application for a passport 
with the conduct of foreign affairs in the political sense, which is entirely re- 
moved from judicial competence. For even though his application might be 
said to come within the scope of the due process clause, which is concerned with 
the liberty of the individual free of arbitrary administrative restraint, there 
must be some reconciliation of these interests where only the right of a particular 
aeatt tn to travel is involved and not a question of foreign affairs on a political 
evel. 

“Reversed and remanded for further proceedings not inconsistent with this 
opinion.” 


NDGERTON’S OPINION 


“EpGERTON. I concur in the opinion of the court. 

“The Supreme Court has said: ‘Undoubtedly the right of locomotion, the right 
to remove from one place to another according to inclination, is an attitude of 
personal liberty, and the right, ordinarily, of free transit from or through the 
territory of any state is a right secured by the Fourteenth Amendment and by 
other provisions of the Constitution.’* Freedom to leave a country or a hemi- 
sphere is as much a part of liberty as freedom to leave a state. 

“Those who inflict a deprivation of liberty are not the final arbiters of its 
legality. Due process of law is a judicial question. 

“Arbitrary action is not due process of law. Taking the facts alleged in the 
complaint to be true, as we must on this record, denial of a passport to Shachtman 
because the Independent Socialist League was on the Attorney General’s list was 
arbitrary for several reasons: 

“1. The league is ‘an anti-Communist educational organization.’ In this re- 
spect the case is similar to Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U. S. 1232 

“2. The Passport Division knew plaintiff had tried and failed to get the 
Attorney General to give the league a hearing. 

“3. The premise that a man is not fit to work for the Government does not 
support the conclusion that he is not fit to go to Europe. The Attorney General's 
list was prepared for screening Government employes, not passport applicants. 

“4, Even in connection with screening Government employes, membership in a 
listed organization was intended to be only an inconclusive item of evidence. 

“5. In other connections, the list has not even any ‘competency to prove the 
subversive character of the listed associations * * ** 


“NATHAN DECISION NOTED 


“The defendants cannot bring their denial of a passport into conformity with 
due process of law by merely ceasing to base the denial on the Attorney General’s 
list. Due process requires more than that a deprivation of liberty be not based 
on facts that are insufficient. It requires that a derivation be based on facts that 
are sufficient and are found after a hearing. In Bauer v. Acheson, 106 F. Supp. 
445, a three-judge district court interpreted the Passport Act as requiring a hear- 
ing when a passport is revoked or its renewal is refused. The District Court for 
the District of Columbia has recently held that a hearing is necessary before a 
passport is denied. Nathan v. Dulles, 129 I. Supp. 951 (D.C. D.C.). 

“The Government urges that a passport involves foreign relations and that 
the issuance of a passport is therefore in the exclusive control of the State De- 
partment. But the State Department’s control of activities that involve both 
foreign relations and domestic liberties is not exclusive. If it were exclusive, 
the State Department could put an American citizen in jail and keep him there 
permanently on the mere request of a foreign government. 

“‘'The] very delicate, plenary and exclusive power of the President as the sole 
organ of the Federal Government in the field of international relations * * * 
like every other governmental power, must be exercised in subordination to the 
applicable prov one of the Constitution.’ United States v. Curtiss-Wright Ex- 
port Corps., 299 U. S. 304, 320. ‘Since denial of an American passport has a very 


1 Williams vy. Fears, 179 U. S. 270, 274. The case involved a state tax on “emigrant 
agents.” The court sustained the tax because it did not, unless perhaps “incidentally and 
remotely,” affect “freedom of egress from the state. 

2 That case, like this. arose on motion to dismiss. 

* United States v. Remington, 191 F. 2d 246, 252 (2d Cir.; Swan, Chief Judge, and 
Augustus N. Hand and Learned Hand, Circuit Judges. 


” 
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direct bearing on the applicant’s personal liberty to travel outside the United 
States, the Executive Department’s discretion, although in a political matter, must 
be exercised with regard to the Constitutional rights of the citizens. * * *’ 
Bauer v. Acheson, 106 F’. Supp. 445, 451. 

“To speak of ‘the Secretary’s discretion with respect to the issue of a pass- 
port,’ Perkins v. Elg, 307 U. S. 825, 350, is not to say that the Secretary may in his 
discretion deprive a citizen of liberty without due process of law. Moreover, in 
1939, when Perkins v. Elg was decided, Americans could, as now they cannot, 
leave the country for any destination without a passport. Yet even then, the 
Supreme Court overruled the Secretary’s action in denying a passport. 

“Neither the passport act nor any Executive order should be interpreted as 
intended to authorize the Secretary of State to deny a passport arbitrarily or 
without a hearing. ‘We must, of course, defer to the strong presumption * * * 
that Congress legislated in accordance with the Constitution. Legislation must, 
if possible, be given a meaning that will enable it to survive.’ Association of 
Westinghouse Salaried Employees v. Westinghouse Electric Corp., 348 U. S. 487, 
452-453. Rehearing denied, 348 U. 8S. 925.” 


EXHIBIT 8 
{From the New York Times, July 24, 1955] 


Ex-JupGE Wi1NsS Passport FicgHtTt—CrLarK, WHO Was Ousted FRoM Post IN 
GERMANY, WILL HAve UNLIMITED TRAVEL RIGHTS 


WASHINGTON, July 23,—Former Judge William Clark will get an unrestricted 
passport to Germany, for which he has fought more than a year in court. 

Officials said today the favorable ruling would be announced in a few days by 
Frances G. Knight, director of the State Department’s Passport Division. They 
said recommendations based on a formal hearing July 8 already had been for- 
warded to her. 

Judge Clark was dismissed in January 1954 as chief judge of the United States 
appeals court in West Germany. His ouster was the climax of a long feud with 
Dr. James B. Conant, then High Commissioner and now United States Ambassa- 
dor in West Germany. 

The decision in his favor marks the third time in recent weeks that the Passport 
Division has backed down and issued passports in the face of court action. 
Others have been issued to Dr. Otto Nathan, of New York, Albert Binstein’s 
executor, and Dr. Martin D. Kamen, of St. Louis, atomic scientist. 

In the meantime the United States court of appeals ruled in still another case 
that Americans had a “natural right” to travel abroad, and that courts might 
review refusal of passports. 

Judge Clark contended that the Department had refused him a passport for 
European travel because he would not agree to remain silent about his ouster 
while in Germany. 

United States District Judge Henry Schweinhaut last February ordered that 
the Department grant a hearing to Judge Clark on his application. The Depart- 
ment subsequently offered him a passport for travel to West Germany but not to 

Serlin. Judge Clark rejected that restriction and obtained a renewal of the 
court order for a hearing. 

While in his post in Germany, Judge Clark accused Dr. Conant of having 
interfered with the independence of the United States appeals court there. In 
turn, Dr. Conant called Judge Clark guilty of “irresponsible conduct,” and said 
he did not want him in Berlin. 


PLANS TO LEAVE 


PRINCETON, N. J., July 23.—Judge Clark said he was glad that the State Depart- 
ment had “restored me to first-class citizenship.” He added that he planned to 
go to Frankfurt and Bonn, and later to the University of Munich to complete his 
studies for a doctorate in jurisprudence. 
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UXHIBIT 9 
To THE Eprror 


CASE HISTORY II 


Roderie O’Connor’s bland and seemingly forthright statement on passports is 
in keeping with the modern transition from the unabashedly tough and arbitrary 
era of Ruth Shipley and Scott McLeod. At least in lipservice to due process the 
country has made progress since 1953, when Collier’s published a glowing article 
on Miss Shipley under the then-unchallenged title: “You Don’t Go If She Says 
No.” 

But Mr. O’Connor’s description of fair and expeditious procedures for appli- 
cants denied passports bears no resemblance to the Passport Office and the Board 
of Passport Appeals as I have come to know them since my return from China 
and Hungary. In a rough sort of way Mr. O’Connor’s piece reminded me of 
Pravda’s kudos to the glories of “Socialist legality.” 

I need only cite a couple of personal instances. On instructions from Mr. 
O’Connor’s Bureau, a United States consular official in Budapest did everything 
but physically grab my passport when I refused to hand it over. Simultaneously, 
the American Minister to Hungary, doubling as mail clerk, “opened in error” a 
letter sent to me in care of our legation by the editor of The New York Post. If 
Mr. O’Connor’s Bureau spent more energy on expediting passport hearings and 
less on public-relations techniques, the staff might find they wouldn’t have time 
to instruct ambassadors abroad on how to sort mail. 

Nearly a year has passed since I applied for renewal of my passport on Feb- 
ruary 25, 1957. Without success to date, the best legal minds of the American 
Civil Liberties Union have endeavored to pry my case out of Mr. O’Connor’s 
“expeditious” bailiwick and to get it into the courts. Today, just as under Ma 
Shipley, the Passport Office welcomes court review of its devious operations as 
enthusiastically as the Devil welcomes ablutions with holy water. 

The point is clear. In every country, whether free or unfree, agencies like 
the Passport Office and Immigration Service have a magnetic attraction for 
persons with a police mentality. When open, virulent McCarthyism went out of 
fashion, Ruth Shipley and Scott McLeod fittingly disappeared from the Wash- 
ington administrative scene. Using more polish and a high gloss, their hand- 
picked heirs are today carrying on in much the same tradition. Nothing is 
settled until it is settled right, and we shall continue to wash our dirty passport 
linen for all the world to see until the American people insist that the Passport 
Office be merely a service organization for the public. Its sole job is to hand 
out at $10, green-covered certificates of travel just as city hall hands out 50-cent 
birth certificates and the post office hands out postcards and 3-cent stamps. 

WILLIAM WorTHY. 

NEw York, N. Y. 


EXHIBIT 10 
[From the New York Post, July 9, 1958] 
No-TRAVEL NEWS 


Apparently President Eisenhower has swallowed the Dulles view that the 
State Department can’t conduct foreign relations without controlling the travel 
of American citizens and that freedom to travel is a menace to United States 
security. 

In his message to Congress yesterday urging legislation to circumvent the 
recent Supreme Court ruling against passport restrictions, Ike had an almost 
frenzied tone. 

“It is essential,” he said, “that the Government today have power to deny 
passports where their possession would seriously impair the conduct of the 
foreign relations of the United States or would be inimical to the security of 
the United States.” 

The President has teed off on the wrong green. The security of the United 
States is not threatened by the right to travel. But America’s world stature is 
gravely diminished by the police legislation he has been persuaded to support. 

What is most astonishing is the high priority and spirit of urgency Ike has im- 
parted to this dubious proposal. It almost sounds as if he were convinced that 
Warren’s Court is a dangerous nest, just as the GOP Neanderthals have been 
saying all along. 





in 
fo 
Li 


fr 
ne 


be 
re 
m 


sp 


ac 
ri 
re 
hh 
W: 
of 
of 
a 


Ce 
sa 
pl 
th 
ho 
th 
of 
of 


W 
Se 
pa 
ob 
to 
to 
St. 
of 
ic: 
of 
wl 


Ww! 





PASSPORT LEGISLATION 181 


[From the New York Post, July 10, 1958] 
PoTroMAc PANIC 


The crucial importance that the administration attaches to the need for new 
passport legislation is another symptom of incompetent leadership in the struggle 
against Communist power. It reflects a foolish concentration on seepage when 
the challenge is a flood. 

From the urgent tone of the President’s message to Congress asking for a new 
law, the impression is given that, unless allegedly dangerous characters can be 
kept at home, the cause of freedom will suffer irreparably. 

This is poppycock. Freedom’s cause suffers less from mobile American 
eccentrics proclaiming political folly from time to time abroad than it does from 
immobile racists at home. If every Communist in the land were to travel freely 
for the next year, they could not create the damage to the United States done in 
Little Rock in a few short weeks. 

The struggle against communism will not be furthered by restrictions on 
freedom to travel but by a greater concern with freedom to live. For this we 
need worldwide programs whose goal is a better life for humanity at large. 


Exnuieir 11 
[From the New York Times, July 9, 1958] 
PASSPORT SCARE 


On May 12 of this year the Associated Press filed a story from Washington 
beginning with this sentence: “President Eisenhower sent Congress today a 
report recommending liberalization of travel restrictions as one of the best 
means of improving international relations.” The President presumably agreed 
with the report, which had been prepared for him by Clarence B. Randall, his 
special assistant on foreign economic affairs. 

Yesterday, in contrast to this statement of only 2 months ago, the Eisenhower 
administration sent to Congress a bill specifically restricting the constitutional 
right of travel and clearly intended to overcome the effect of the Supreme Court’s 
recent decision liberalizing the grant of passports to American citizens. Further- 
more, the President’s message to Congress reaffirming his claim to travel-control 
was couched in language so urgent as to give this matter an utterly unreal air 
of emergency. Referring to the proposed legislation permitting the Secretary 
of State to deny passports on several broad grounds, Mr. Eisenhower said that 
“each day and week that passes without it exposes us to great danger.’ We do 
not accept this judgment. 

In its decision in the Kent and Briehl cases only 3 weeks ago the Supreme 
Court did not take away from the Secretary all right to control passports. It did 
say that Congress had not given him the power to withhold passports from ap- 
plicants on account of their “beliefs and associations.” ‘“We must remember 
that we are dealing here with citizens who have neither been accused of crimes 
nor found guilty,” the court observed. This newspaper endorsed that decision, 
though recognizing that there may be extreme cases in which the Secretary 
of State ought to have authority to prevent foreign travel as a critical matter 
of the national security. 

The proposal of President Eisenhower goes far beyond that point, however. 
While reaffirming “the inherent rights of American citizens,” he asks that the 
Secretary be given power broad enough “to prevent Americans from using 
passports * * * where their presence would conflict with our foreign policy 
objectives * * *.” Although the draft bill that the State Department sent up 
to Congress yesterday does stress “activities” rather than “beliefs,” it is difficult 
to see how and where under this legislation the line will be drawn. For in- 
stance, the bill would surely give legislative support to the indefensible position 
of Secretary Dulles in respect to his previous withholding of passports to Amer- 
ican newsmen desiring to go to Communist China—thereby confusing the conduct 
of a specific foreign policy with the right of the people to know the facts on 
which that foreign policy may or may not be based. 

The terms of the bill would permit, at least to some degree, a restoration of 
what we have repeatedly denounced as the “political means test” that the State 
Department has insisted on applying to Americans desiring to travel abroad. 
We are convinced that neither the good name nor the security of the United 
States would thereby be aided, In fact, if this bill passes, quite the reverse will 
be true. 





182 PASSPORT LEGISLATION 


ExHIsIT 12 
[From the St. Louis Post-Dispatch, July 8, 1958] 


Bip ror PAssporr POWER 


Secretary of State Dulles apparently has persuaded President Eisenhower 
that it is necessary for the State Department to possess broad authority to 
deny passports for political reasons—authority which the Supreme Court, in a 
recent decision, said Congress had not granted to the State Department. 

What the President asks is that Congress give the Department substantially 
the same unlimited power it used to claim, and which the Supreme Court says 
it does not have. The President’s special message to Congress leaves it up to 
Secretary Dulles to fill in the details when he submits a draft of the proposed 
legislation. Meantime Mr. Eisenhower seeks to convey the impression that the 
Supreme Court decision has created a dangerous gap in the effective control of 
passports. 

Messrs. Kent, Briehl, and Dayton in the recent cases were denied passports 
because the State Department thought they might be Communists and they 
refused to answer questions on their political views. The Department argued 
that it would be against the best interests of the United States to permit them 
to go abroad to paint or to engage in scientific research. 

The Supreme Court found that this was a misuse of the authority to issue 
passports. Justice Douglas, speaking for the majority, which included Chief 
Justice Warren, said that none of these applicants for passports had been even 
accused of a crime, to say nothing of having been convicted of one. 

There is no denying that the Federal Government has the duty and responsi- 
bility to protect itself against those whose objectives are inintical to national 
security. The Government would be delinquent if it did not provide that pro- 
tection. But if it has a security case against someone, it ought to be able to 
do more than to withhold a passport for a half dozen years. Surely in that 
length of time it could become specific enough to make a case before a grand 
jury. 

Though the Supreme Court did not specifically rule on the constitutional power 
of Congress to authorize the kind of passport regulations now sought by the 
administration, the purport of its decision was against unlimited authority and 
we hope Congress will take a long time before granting it. If the right to travel 
is to be restricted at all, it should be on the narrowest grounds of national 
security, and not on any vague and woolly basis of “impairing the conduct of 
foreign relations.” 

Free citizens are not properly regarded as pawns of a free country’s foreign 
policy, and passport regulatiors should not make them so. 


ExHIBIT 13 
{From the New York Times, July 14, 1958] 


LETTERS TO THE TIMES: PAssport BAN OpposED—RIGHT OF FREEMEN TO 
TRAVEL IN THE WorLD UPHELD 


To the Eprror oF THE New YorkK TIMES: 


Hearty congratulations on your editorial, The Passport Scare. Conservative 
Americans who detest communism had better take the side of freedom in this 
question because their own freedom may be at stake. 

Twelve years ago when our Government was seeking “bases of agreement” 
with the Soviet Union, the State Department discouraged American citizens 
from visiting Spain. I know. I was invited to attend a Catholic session on 
international law in that country, and applied for a passport that was not 
granted for 3 months. Inquiries brought whispered information from a State 
Department official that my trip was not favored, and not until the day before 
the boat sailed did I get the passport. 

My ancestors have been in this country since a half century before the 
American Revolution. I had held many previous passports. Yet some anony- 
mous character in Washington was determined to vex and frustrate my lawful 
visit to Spain. 
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This was the more shocking from the circumstance that an Austrian friend 
of mine at that same time changed his name, obtained citizenship in the United 
States, and instantly applied for a passport which was granted a week after 
application. 

No doubt our Government should have and employ every effective means to 
combat the international Communist movement. But we should beware of 
weapons that cut our own hands. The passport, despite the printed words on 
it, has, alas, been transformed virtually into a travel permit. Citizens who 
cannot travel without permission from the Government are not free. Far better 
to strip the Communists in this country of their citizenship than to abridge 
discriminatively, the right of freemen to move over the face of the earth. 

Ross J. 8. HorrMan. 


RYE, N. Y., July 9, 1958. 





EXxursit 14 
[From the Wall Street Journal, July 14, 1958] 
REVIEW AND OUTLOOK 
MR. ROBESON TAKES A TRIP 


Mr. Paul Robeson, whose great gift as a singer is matched by a talent for 
bitter criticism of his country, is off for a European concert tour after waiting 
S years for a passport. 

The baritone is on his way because the Supreme Court decided recently that 
the State Department didn’t have the right to deny a man a passport just because 
the Government didn’t like a man’s views about this country or about com- 
munism. 

We thought the Supreme Court right then, and we think the President is wrong 
now to ask Congress to pass a law returning that power to the State Department. 

Such a law, we think, would be wrong for several reasons. For one thing, 
we can see no reason why a man free to travel in any of the 48 States should be 
barred from traveling overseas. If a man is a danger to the country, then the 
man should be tried and if convicted he should be put in jail. A great many 
have. But if a man is not a danger within the country, we can’t see how he 
can suddenly endanger the country once outside its borders. 

Paul Robeson is a man with whose opinions about this country we completely 
disagree. But can a radical baritone’s voice drown out Mr. Dulles? Can his 
views threaten NATO, or nullify all the billions of dollars we’ve spent on foreign 
aid to make friends and influence other nations? If so, we have built a foreign 
policy that is insecure indeed; and we might be the better off for knowing 
about it. 

The fact is that Paul Robeson can’t possibly do those things. He will be 
acclaimed in London, perhaps, for his artistry and acclaimed in Moscow for his 
political views. But what off-key remarks can Robeson make overseas that he 
hasn’t said right here at home? And what has he said here that hasn’t got 
overseas? 

Our Government and private agencies have spent millions upon millions 
of dollars to strengthen the image of America as the land of the free. But will 
other people in other places not think of us as the land of the fearful if we 
deny the right to travel to our own critics? Surely, this is an unbecoming posture 
for the Nation, at best. 

And, at worst, it could become a dangerous procedure. If the Government 
is empowered to deny Paul Robeson and others like him a passport because they 
are disgruntled or critical of our system, what is to stop the Government from 
broadening that power to include those who disapprove not of the whole system 
but only of part of it? Is the next step to label critics of, say, foreign aid 
as too “dangerous” to let abroad and to deny them passports also? 

So far as Robeson, the individual, is concerned, it wouldn’t matter very much 
to us if he found life elsewhere so enchanting he decided never to come back 
here. But so far as all of us are concerned, it should matter very much that 
even Robeson and his kind shall have the right to go. 
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Exursit 15 
DEPARTMENT OF STATE, 
Washington, May 9, 1952. 
Mr. CLARK ForEMAN, 
Director, Emergency Civil Liberties Committee, 
New York, N.Y. 

My Dear Mr. ForEMAN: The Department has received, by reference, from the 
Attorney General your letter of April 3, 1952, in which you inquire as to the 
steps to be taken by a person who has been refused a passport of this Govern- 
ment and who desires to leave the United States for Western Europe legally. 

There is no way at the present time under which an American citizen can 
leave this country without a passport or without a waiver of a passport from the 
Secretary of State. Inasmuch as you did not furnish the name of the person 
involved the Department is unable to check its records to determine whether 
in this case a waiver would be granted. You are aware that most of the 
applications for passports by persons who say they want to leave the United 
States permanently are made by unbalanced persons. 

Sincerely yours, 
R. B. SHIPLEY, 
Chief, Passport Division. 





EXnHIBIT 16 
[Letter to the New York Times, December 8, 1957] 


Letter from Justice Samuel H. Hofstadter, of the Supreme Court of the State 
of New York, commenting on the article by Prof. Henry Steele Commager, as 
follows: 

“SPIRITUAL WEAPONS” 
To the Epiror: 

Prof. Henry Steele Commager’s clarion call for more civil liberty (Where 
Government May Not Trespass, November 24) is a fitting and timely response 
to the ominous note of Secretary Dulles’ recent suggestion that we may have to 
“give up small marginal freedoms.” 

No freedom is small or marginal or expendable. As Mr. Dulles seems to hold 
that freedom to travel “depends on the subjective judgment” of a State Depart- 
ment bureaucrat and that “newspapermen are instruments of national policy” 

I borrow Professor Commager’s phrasing—we must distrust Mr. Dulles’ defini- 
tions, if not his intentions. 

Indeed, as Professor Commager points out, we must not only preserve but 
even expand the area of our freedoms. Unless we do, for all the wonder of the 
dream world of the 21st century predicted by our foremost scientists at a recent 
forum, we would become robots. 

We should give thought to a crash program for “weapons of the spirit,” for 
ascendancy over the universe itself will profit us little if we cannot conquer 
man’s moral and ethnical problems. The tools and products of scientific advance- 
ment will avail naught if we fail to make proper use of them. They will 
destroy us. 

SAMUEL H. Horstaprer. 

NEw YORK. 


[From the New York Times magazine] 
WHeErRE GOVERNMENT May Nov Trespass 


THE CLAMOR OF M’CARTHYISM HAS FADED AWAY—BUT, SAYS A NOTED HISTORIAN, 
A DANGEROUS DRIFT IS TAKING PLACE TOWARD FEDERAL CONTROLS IN TILE REALM 
OF IDEAS 

sy Henry Steele Commager 


The climate of freedom has cleared, to some degree at least, in the last 2 
years—thanks in good part to the integrity and wisdom of our courts—and the 
nightmare of McCarthyism is receding into the past to join similar abberations 
ranging from the Alien and Sedition Acts of 1798 to the Red hysteria of the 
twenties. 

But while the overt threat to freedom is less urgent, a new and, in some ways, 
more serious threat has developed. This is the threat of governmental contro] 
over ideas. It is more serious because it is less ostentatious and does not there- 
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fore excite alarm. It affects groups and interests unorganized and unable to 
protect themselves. It threatens not merely a temporary departure from sound 
constitutional practices but a fundamental revolution in the constitutional sys- 
tem itself ; it also threatens the most precious of all our interests, our intellectual 
and spiritual integrity. 

The framers of our constitutions, State and National, differed on the ques- 
tion of what authority government should exercise, but they were almost 
unanimous on the question of what authority government should not exercise. 
All of them—Jefferson and Hamilton, Madison and John Adams, Paine and 
Wilson—agreed that there were some things no government could do. And if 
we ask what were these things—what was the area over which government had 
no authority whatsoever—the answer is plain. It is the answer written into bills 
of rights, state and Federal alike. Government had no authority over the realm 
of ideas and their communication—religion, speech, press, assembly, association, 
and so forth. 

The reason that control over these matters was denied to government is 
equally plain. It was not out of any peculiar tenderness for preachers or writers 
or editors or critics. It was because the kind of governments that the framers 
were setting up—governments resting on the consent of the people and run by 
the people—simply could not work unless churches, press, universities, political 
parties, and private associations were free to inquire, discuss, and criticize. 
This is not a sentimental consideration, but a tongh-minded one. If government 
controls access to and dissemination of information, there is no true freedom, 
and without freedom we will fall into error that may be irremediable. 

What we have witnessed since the Second World War, and more particularly 
in the last 4 or 5 years, is the entry of government into areas heretofore thought 
immune from governmental invasion. The danger is not—as the President and 
many State governors argue—that the Federal Government has taken on new 
responsibilities in the realms of social security or hydroelectric power, public 
health or housing. These developments we can take in our stride. If they prove 
to be mistaken or misguided, they can be reversed. What is ominous is that 
covernment—chiefly, though not exclusively, the Federal Government—has in- 
vaded the area of ideas and their communication. It has moved, steadily and 
stubbornly, into control of activities traditionally—and constitutionally—im- 
mune from such control. 

This is not, let it be said at once, the result of a conspiracy, or of lust for 
power, any more than the growth of Federal control over such matters as con- 
servation, agriculture, banking and transportation was the product of a con- 
spiracy or lust for power. Nobody, apparently, wants it this way, and nobody 
in authority is prepared to admit that it is happening. Almost everybody talks 
about the necessity of less control in certain areas and, for example, the return 
to the States of oil lands goes on apace. But in the realm that really counts— 
the reali that will be decisive of the kind of government we have in the future— 
Federal assumption of authority increases. 

Let us look at this process of growing controls in the realm of ideas, and let 
us note the way in which local governments and private groups, ordinarily 
hostile to controls, supinely acquiesce in and adopt Federal practices and stand- 
ards. First, there is the approval of the “security” program, which President 
Truman inaugurated, and which has expanded under Mr. Eisenhower. I am not 
concerned here with the wisdom or the ethics of the program itself, with its 
monstrous abuses, with its palpable inefficiency. What I am concerned with is, 
rather, the way in which its operation puts control over political and social ideas 
in the hands of government. The Attorney General’s list, for example—a list 
to which the Wright Commission on Government Security would now give clear 
legality and permanence—establishes Federal standards of desirable and un- 
desirable organizations. It is a list which State after State has adopted—and 
expanded; it is a list which local communities, and even private organizations, 
have hastened to accept as a standard for employment, or even for the purchase 
of library books or of works of art. 

Thus New Yorkers who look with dismay on the invasion by the Federal 
Government of slum clearance are quite prepared to accept a list prepared by some 
burenucrat in Washington as a valid test for the hiring of teachers. Thus Texans 
who are ready to fight at a new Alamo against Federal control of tidelands oil 
or of natural gas are quite ready to accept what amounts to Federal standards of 
What books should be in their libraries and what pictures should hang in their 
urt museums. 

Cousider the furor over those who take refuge in the first or fifth amendment, 
or Vho refuse to “coo; erate” with congressional committees. Some States require 
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by law that all those in public employment “cooperate” with investigating com- 
mittees; others punish by deprivation of their jobs those who, for one reason or 
another, take refuge in the first or fifth amendment, thus punishing where the 
law itself does not punish. Everywhere the result is the same: local standards are 
influenced or determined by decisions, or merely attitudes, radiating from 
Washington. 

A second example of the growth of Federal authority in the realm of ideas is 
the exercise of control over foreign travel. Time was when Americans did not 
need passports for travel abroad. Then they came to be used purely as state- 
ments of identification and formal requests for courtesy from other nations. 
The use of the passport and the visa as a mark of approval or disapproval is 
something new in our history, and it is fraught with danger. 

If the right to travel abroad is to depend on the subjective judgment of some 
subordinate in the State Department as to whose travel is “in the interests of 
the United States,” there is an end—in theory, at least—to freedom of travel. 
Who determines what are the interests of the United States? Who determines 
whether a particular passport applicant meets these murky criteria? If every- 
one who expects to travel must so comport himself as to satisfy the notions of 
Federal bureaucracy about political ideas, associations, and activities, control 
over travel may well become a powerful instrument for Federal control of 
thought. 

Nor does this principle operate only in the denial of passports. When the 
State Department assumes responsibility to decide that it is, or is not, in the 
interest of the United States for a particular person to go abroad, it follows in 
logic that those who are permitted to travel travel in the interests of the United 
States. This is, perhaps, the logical assumption behind Mr. Dulles’ recent an- 
nouncement that newspapermen are, in a sense, instruments of national policy. 

A third area of Federal control is science. We know from our own experience, 
and from the experience of Germany and Italy, how important it is to national 
security and progress that science be free. But we know, too, that the pressures 
on science and scientists to be “instruments of national policy” is heavy, and 
growing. The concern of the Government with the whole area of nuclear physics, 
for example, is too obvious to elaborate, and it is obvious, too, that the Govern- 
ment must maintain security regulations in such areas of scientific investigation. 
This in itself assures extensive Federal control over important realms of science. 

Another factor making for governmental control of science is, of course, the 
power of the purse. It is in the interest of the Government to subsidize research 
in university and private laboratories; such subsidy almost inevitably carries 
with it some measure of direction and supervision. 

But what this means is that in large and important areas scientists are no 
longer free agents, but subject to governmental pressure. They are committed to 
projects not always of their own choosing, and sometimes to the neglect of pure 
research of the greatest value. Universities that accept Federal subsidies find 
themselves accepting, too, Federal supervision over their faculty members, their 
research assistants, even over the uses to which their findings may be put. 
This is not only the negation of the function of the university, it is an enormous 
accretion to Federal authority. Those who oppose Federal aid to school con- 
struction but accept Federal supervision of scientific research are indeed strain- 
ing at a gnat and swallowing a camel. 

A fourth major area of Federal authority is education. An important part 
of American nationalism has been the absence of statism, and one thing that 
has contributed most powerfully to this is that education has never been subject 
to national control. Even those who advocate Federal aid to school building or 
to school-lunch programs or Federal scholarship aid balk at suggesting Federal 
control over the content of education itself. Yet, indirectly, the Federal Gov- 
ernment is moving steadily toward the exercise of such controls, and many State 
and local governments are enthusiastically supporting the policy. Thus, teachers 
who belong to organizations on some congressional “list” are in danger of dis- 
missal; teachers who refuse to “cooperate” with congressional committees lose 
their jobs; teachers who advocate policies currently unacceptable to the State 
Department—the recognition of Communist China, for example—find themselves 
in hot water, though the water is not quite so hot now as it was a year or two ago. 

Students, too, must be careful what organizations they join, and even what 
books they read. Those who expect to enter the civil service or who are candidates 
for officer training have had fair warning—their careers may depend on obscure 
standards established by obscure officials in Washington. 
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There is a drift toward Government control even in the field of religion, long 
thought immune. This has come indirectly in the pressures of the Velde com- 
mittee, the operation of the security program, the activities of the customs and 
post-office censors. The spectacle of the Velde committee attacking Bishop Oxnam 
because it disapproved a pamphlet sent out by the Methodist Church to its mis- 
sionaries, or of the Customs Office holding up literature advocating pacifism, is 
one to give grave concern to those who cherish the traditional separation between 
chureh and state in America. Even more ominous is the attempt of a congres- 
sional committee to dictate policy to the Religious Society of Friends, the Quakers. 

Closely connected with education and religion is the work of the foundations, 
and here the pressure of Federal control is peculiarly dangerous. The argu- 
ment advanced by the Cox, the Reece, and the Walters committees to justify 
their investigations into the operations of the Ford and other foundations is at 
once simple and delusive. It is that because they enjoy tax exemption Govern- 
ment has a right to inquire into their activities—into the substance as well the 
administration and financing of their work. On the basis of this theory, the 
committees saw fit to inquire into the social and political philosophies of recipi- 
ents of awards, into the interest and direction of scholarly programs. 

No more specious theory has ever been advanced than that tax exemption 
authorizes Government to inquire into the ideas of foundations. If this it true, 
it is equally true that tax e\emption to religious bodies authorizes Government 
agencies to pass on the content of every sermon preached in every church, or 
into the doctrines taught in theological seminaries. If it is true, it is equally 
true that tax exemption authorizes Government to investigate what is taught in 
the classrooms of State and private universities—a theory actually advanced 
by the attorney general of New Hampshire, only to be rejected by the Supreme 
Court with the contempt which it merited. Once establish the theory that tax 
exemption authorizes Federal supervision of ideas, as distinct from overt actions, 
and there is an end to freedom for intellectual or spiritual activities. 

One of the most dangerous areas of Federal control is that occupied by the 
press: a term which embraces books, magazines, and newspapers alike. No one 
in America needs to be convinced of the quintessential importance of freedom of 
the press, yet in recent years we have witnessed a series of developments which, 
collectively, seriously curtail our access to information through the press. 

These pressures are exercised in many ways, some subtle, some ostentatious. 
There is the kind of pressure that was implicit in the effort to intimidate Mr. 
James Wechsler of the New York Post. There is the kind of pressure involved 
in the prolonged denial of passports to newsmen who wish to go to China, a policy 
now at last reversed. There is the pressure that comes from denial of information, 
or from classification of information as secret. 

This policy of the denial of information is one that has grown to ominous 
proportions in recent years. It has, indeed, been elevated into a principle, which 
we may designate, after its formulator, the Philip Young doctrine of the “the 
inherent nonavailability of information.” Not only sensitive Government depart- 
ments—the Department of Defense or the Atomic Energy Commission—now 
have censorship officers, but almost every department; even the Civil Service 
Commission and the Department of Agriculture find it necessary to establish 
internal censorship. If agencies of the National Government ean influence or 
intimidate the press, or can control the flow of information through the press, 
we will have taken a long and dangerous step toward authoritarianism. 

These examples by no means exhaust the list. There is pressure for Federal 
supervision, direct or indirect, over the films, the theater, the radio and television. 
There is pressure—through the policies of the State Department—on art and 
music. Refusal to underwrite a traveling art exhibit or symphony orchestra 
because of the political beliefs of the artists involved, squints toward what we 
have hitherto escaped: official standards of orthodoxy in the arts. All these 
developments are not only threats to freedom ; they are threats to local autonomy 
and to grassroots democracy. 

The most notable example of centralization in the realm of civil liberties is, of 
course, the 14th amendment of 1868. This, the most important amendment ever 
added to the Constitution, worked a revolution in the relations of State and 
Federal Governments to the rights of persons. In effect, it nationalized the 
liberties of men, throwing over them the protective mantle of the Federal Gov- 
ernment. For, whereas the original Bill of Rights had been designed to protect 
men against Federal tyranny, the 14th amendment was designed to protect men 
against State tyranny. For a long time ineffective, this function of the 14th 
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amendment took on vitality in the 1920’s, when the Supreme Court began to 
hold that its due-process clause in effect incorporated the guaranties of the first 
eight amendments, and began to apply it energetically to State denial or im- 
pairment of civil and political liberties. 

Recent civil-rights legislation is designed to give effect to the guaranties of 
the 14th amendment and—where voting is involved—of the 15th as well. 

This is, of course, Federal centralization, and it is a centralization that affects 
the realm of ideas and their communication. The 14th amendment is not a 
recent development, but constitutionally almost 90 years old, and almost ven- 
erable; only its more energetic application is relatively new. It differs funda- 
mentally from recent legislative and administrative invasion of the realms of 
civil and personal rights in that it is designed to enlarge, not to circumscribe, 
the exercise of those rights; to facilitate, not to hamper, the communication of 
ideas. Its application is not, in short, centralization of the control of ideas, but 
the use of the Federal authority to frustrate such control. 

Those who fear the Leviathan state direct their fears, and their defenses, 
almost entirely to the political and economic realms, just as those who are de- 
termined to maintain private enterprise think of it almost entirely in economic 
terms. But the growth of economic centralization, mistaken as it may be, is 
of relatively minor importance, as the concept of private enterprise as an eco- 
nomic institution is of relatively minor importance. The real danger is not to 
economic enterprise, but to intellectual enterprise. And the real danger of 
governmental authority is in the intellectual realm. 

Once allow the state to invade the areas of thought—scholarships, science, 
the press, the arts, religion, and association—and we will surely have statism. 
It will be too late, then, to protect invasion of the economic realm. Those who 
fear the Leviathan state—and all who are steeped in the American tradition 
must fear it—should resolutely oppose it where it is most dangerous, namely, 
in the realm of the mind and spirit of men. Once we get a government strong 
enough to control men’s minds, we will have a government strong enough t* 
control everything. 


STATEMENT OF UNITED STATES SECTION, WOMEN’S INTERNATIONAL LEAGUE FOR 
PEACE AND FREEDOM Re S. 4110 


The Women’s International League for Peace and Freedom, as an interna- 
tional organization with members all over the world, is deeply concerned with 
friendly and peaceful communications among the peoples of the world, and 
hence fully supports the principle of freedom of travel. The United States sec- 
tion, accordingly asks this committee to recommend to the Congress legislation 
to protect, rather than restrict, the right of American citizens to leave this 
country and to return to it. 

As a nation signatory to the Universal Declaration of Human Rights we have 
pledged ourselves “ * * * to promote respect for these rights,” including article 
13, which provides: 

“(2) Everyone has the right to leave any country, including his own, and to 
return to that country.” 

It is significant that when the declaration was before the General Assembly of 
the United Nations, only eight countries abstained on the final vote, including 
the Soviet Union. The United States delegation supported the declaration, in 
line with our country’s traditional policy of permitting law-abiding citizens to 
leave their country, in time of peace, without the permission of the Government. 

Since 1952, however, severe restrictions have been placed upon the right of 
Americans to leave this country, by administrative action of the Department of 
State. The Department has taken the position that a citizen is not entitled to 
a passport as a matter of right, but that it may be refused in the discretion of 
the Secretary of State. The WILPF rejects this theory. 

International travel is a basic freedom of American citizens, protected by the 
fifth amendment requirement of due process, just as travel between the States 
is protected under the 14th amendment. Legislation recommended by this com- 
mittee should strengthen this right, not curtail it. 

S. 4110, introduced by Senator Green at the request of the President, in effect 
writes into law the present State Department regulations covering the issuance 
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of passports. Autocratic power in the hands of the Secretary of State is no 
less objectionable when conferred by legislation than it is when sanctioned 
only by Executive order. 

S. 4110 (as well as several of the other bills before your committee) is based 
upon what we consider to be the fundamentally wrong proposition that grant 
or refusal of passports, and restrictions on travel to certain areas of the world, 
are to be used as instrumentalities of the Government’s foreign policy. Thus, 
the Secretary of State is granted authority to ban travel to any country if he 
finds it would “seriously impair the foreign relations or foreign policy of the 
United States.” This provision gives legislative sanction to such highly question- 
able policies as the refusal of passports to newsmen desiring to travel to the 
People’s Republic of China—a policy which the American press has almost 
uniformly condemned as shortsighted bureaucratic obstinacy, rather than a 
proper exercise of the Secretary’s discretion to direct international relations. 

Equally objectionable is the bill’s provision that individuals whose activities 
are deemed “inimical to the security of the United States” may be refused pass- 
ports. This is so vague a standard that it must necessarily leave the Secretary 
a virtual dictator in the passport field. Moreover, S. 4110 requires that the 
applicant has the burden of proving that he is eligible for a passport—instead of 
the Government’s having to prove that he is not entitled to one—and the decision 
not to award a passport may be based on evidence not part of the open record or 
disclosed to the applicant. Additionally, on a court challenge of the Secretary’s 
refusal to grant a passport, the court is required to accept as final the Secretary’s 
findings, which are based upon the undisclosed testimony of faceless informers. 

We submit that the whole tone of the proposed legislation is alien to demo- 
cratic philosophy. Our Government has repeatedly condemned totalitarian coun- 
tries for demanding that their nationals must express only the views and attitudes 
of the government in power, whether at home or abroad. We reject the assump- 
tion that only those Americans who support Secretary Dulles’ foreign policy 
should be permitted to travel abroad. As the Pittsburgh Post-Gazette commented 
in an editorial of July 14, 1958: 

“The pending bill would in effect enjoin Americans to support a foreign policy 
line laid by their Government in the manner of totalitarian regimes or run the 
risk of being barred from travel abroad. This puts a heavy premium on dissent.” 

Of especial concern to the WILPF is the provision of 8S. 4110 which would 
require a test oath from applicants for passports. Many of our members are 
members of religious groups as well, and on principle are unwilling to subscribe 
to such an oath. Those who have executive responsibilities as officers in our inter- 
national organization would thus be unable to travel abroad to carry on the work 
of the organization—work which has been internationally recognized by the 
award of the Nobel peace prize to two of our international presidents, Jane 
Addams and Emily Greene Balch. 

We support that passport policy only which would restrict free Americans from 
traveling abroad if their departure was in violation of the present laws of this 
country, or for the purpose of evading their obligations to the Government. We 
are aware of the apprehension that travel abroad of some individuals may possibly 
advance the cause of the world Communist movement. But the damage to free- 
dom of speech and of association by the denial of passports on the ground of 
political belief would be far greater than any harm such travelers might do. Our 
country was founded on the belief that freedom is worth the risks it necessarily 
entails. 

Hence, we respectfully request that S. 4137, introduced by Senator Hubert H. 
Humphrey, Tuesday, July 15, he reported favorably. S. 4137 not only protects 
national security but insures the right to travel by restoring the customary 
“travel at your own risk” policy for emergency situations under which the Depart- 
ment of State functioned successfully for many years and by ending their recent 
practice of making private travel a pawn of the United States in its foreign 
policy. Moreover, the bill incorporates procedural due process of the Adminis- 
trative Procedure Act and judicial review. The Women’s International League 
for Peace and Freedom, accordingly, urges this committee to reject S. 4110 and 
other similar measures. 

Wasnineaton, D.C., July 17, 1958. 
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STATEMENT BY CoRLISS LAMONT, BEFORE SENATE FOREIGN RELATIONS COMMITTEE, 
JuLy 17, 1958 


I am opposed to the administration passport bill, S. 4110, because it violates 
the American right to travel, violates the first amendment by making people 
afraid to speak out on controversial issues, and gives the Secretary of State 
dictatorial power to deny passports to any citizen who criticizes his foreign 
policy. 

Since my fundamental arguments against S. 4110 and similar bills are con- 
tained in my booklet The Right To Travel, I append that pamphlet as part of 
my statement. 

THE RicHt To TRAVEL 


In the year 1215 King John of England, yielding to his rebellious barons at 
Runnymede, signed Magna Carta and pledged therein: “It shall be lawful in 
future, unless in time of war, for anyone to leave and return to our kingdom 
safely and securely by land and water * * *.” Since this first authoritative 
formulation of the right to travel, there has been a growing recognition among 
civilized nations that all persons, except fugitives from justice, have a natural 
right to travel abroad. 

Until very recently American citizens in general were free to leave the United 
States in peacetime as they chose. For approximately 150 years an American 
passport was considered, as it should be today, merely a certification of identity 
and citizenship, a letter of introduction to foreign nations for the purpose of 
facilitating travel. Prior to the First World War only a handful of foreign 
governments required visitors to have passports. 

The importance with which the right to travel is regarded throughout the 
world is seen in the fact that the United Nations Declaration of Human Rights, 
signed by the United States in 1948, affirms this basic principle in no uncertain 
language. Article 13 of the declaration states: “Everyone has the right to leave 
any country, including his own, and to return to his country.” 

In spite of subscribing to the U. N. declaration, however, the United States 
Government since the end of the Second World War and the beginning of the 
cold war has widely abridged the individual’s freedom to travel. This it has 
done, not because large numbers of criminals are trying to escape the country, 
but because the United States State Department wishes to penalize Americans 
who hold dissenting opinions and is concerned lest they criticize governmental 
policies while traveling abroad. 

Since 1947 the State Department has been steadily undermining liberties which 
Anglo-Saxons first won 742 years ago in Magna Carta. It has thus managed in 
a brief 10 years to set the clock back more than 7 centuries. 

It is generally realized today that international travel on a wide scale is one 
of the best ways to break down narrow nationalistic prejudices, to facilitate 
normal trade between the different countries of the globe and to develop the 
scientific and cultural interchange so essential to the building of world peace. 
As President Truman expressed it in 1951: ‘‘We shall never be able to remove 
suspicion and fear as potential causes of war until communication is permitted 
to flow, free and open, across international boundaries.” 

These more serious objectives, however, do not constitute the only reason why 
individuals should have the liberty to visit foreign lands. People must be free 
to travel for the sake of pure pleasure and recreation, for simple sightseeing, for 
romance or for any other purpose that strikes their fancy. The right to travel, 
as part of the general right of movement, is inherent to the freeman’s way of 
life. 

A curious paradox in the current situation is that while our forefathers, 
afflicted by religious persecution in 17th century England, were permitted by the 
monarchy to emigrate to America on the Mayflower and other ships, many 
Americans who today are suffering from political persecution and who might 
wish to settle permanently in England or some other land beyond the seas, 
cannot do so because the United States Government will not grant them pass- 
ports. They can only go to a few countries in the Western Hemisphere, such as 
Mexico or Canada, where passports are not required for Americans.’ Thus the 
State Department has curtailed not only the right to travel, but also the right 
of expatriation, officially recognized by act of Congress in 1868. Again, the State 
Department restrictions run counter to the U. N. Declaration of Human Rights 


1 But see the Robeson case, p. 194. 
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which asserts in article 14: “Everyone has the right to seek and enjoy in other 
countries asylum from persecution.” 

The State Department, which by statute is assigned the power to issue pass- 
ports, has based its dictatorial policies on various Executive orders promulgated 
by Presidents of the United States authorizing the Secretary of State to draw 
up passport regulations and giving him “discretion” over the issuance and use 
of passports. The Department, claiming that travel is not a right but merely a 
“privilege,” takes the position that “discretion” includes the authority to refuse 
passports to individuals because of their political views. The State Department 
further uses as a pretext for its policy the fact that the national emergency pro- 
claimed by President Truman on December 16, 1950, has not yet been officially 
rescinded. 

Of course we cannot object to the Secretary of State’s exercising control over 
procedural matters—the mechanics of administration—such as the amount of 
the fee to be paid for a passport, the size of the photograph attached to it, and 
regulations concerning minors. Nor can we criticize him for refusing passports 
to escaped criminals or to draft dodgers. The point in such instances is that 
the individual’s right of movement is already legally restricted for reasons 
that are nonpolitical and unrelated to traveling abroad. 

From the standpoint of civil liberties, however, neither the Secretary of State 
nor any other Government official has the “discretion” to violate the Bill of 
Rights in carrying out his duties. But this is precisely what the Secretary 
of State does when he withholds passports because of the lawful political views 
or associations of the applicant. He violates the first amendment because he 
is punishing persons who have in the past voiced certain controversial opinions 
or who have exercised their constitutional liberties by joining certain 
organizations. 

At the same time, even though comparatively few Americans are directly af- 
fected, the Secretary is indirectly warning millions of others in a well-publicized 
way: “Unless you abrogate your first amendment rights of association and ex- 
pression, and go easy on criticizing Government policies—especially in the 
sphere of foreign relations—you will receive no passport.” In this way the 
State Department helps to pressure the American people into political con- 
formity; for not many Americans want to risk losing the opportunity of going 
abroad. 

Besides interfering with the first amendment, the Secretary of State’s pass- 
port policy also violates the ninth amendment, which reads: ‘‘The enumeration 
in the Constitution of certain rights, shall not be construed to deny or disparage 
others retained by the people.” One of those “others” is freedom to travel. At 
the same time, because of the arbitrary way with which the State Department 
often handles passport applicants, the Secretary is guilty of violating the 
fifth amendment guaranty that no person shall “be deprived of life, liberty, 
or property without due process of law.” 

The State Department, moreover, has displayed marked capriciousness in 
enforcing its own regulations and waives its rules whenever it chooses. For 
instance, in 1955 it granted a passport to a reporter from the Communist Daily 
Worker to cover the summit conference in Geneva. On the other hand, in 1957 
it denied a reporter from the same newspaper a passport to attend the 40th 
anniversary celebration of the Soviet Union in Moscow. After the State De- 
partment started the practice of stamping passports as “not valid” for certain 
countries, it officially stated that Americans could visit such countries without 
reprisal. But several years later it announced that newsmen visiting China 
would be penalized. In the fall of 1957 the Department adopted still another 
policy with respect to Albania and Bulgaria when it said Americans could 
travel to those nations for ‘compelling reasons,” which means reasons that the 
Passport Office likes. Another caprice of the State Department has been a 
tendency to ignore court decisions instead of treating them as precedents to be 
followed in succeeding cases. 

To cite President Truman again: “Under our Constitution, it is not only the 
citizens who are made to conform to the principles of justice but the Govern- 
ment itself. And the citizen has the right to enforce his rights against the 
Government. The rule of law is made supreme.” The State Department’s 
repeated flouting of this “rule of law’ has contributed substantially, in an 
ever-expanding circle of cause and effect, to the general breakdown of civil 
liberties and of faith in the fair dealing of the United States Government. 

During the past decade a number of prominent Americans whose passports have 
been revoked or denied on political grounds have fought back against the State 
Department, often successfully, through the courts or by other means. These 
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include Anne Bauer, free-lance writer ; Leonard B. Boudin, general counsel of the 
Emergency Civil Liberties Committee ; J. Henry Carpenter, Presbyterian minister ; 
William L. Clark, jurist; Jerome Davis, educator and sociologist; W. E. B. 
Du Bois, veteran scholar and author; Clark Foreman, Director of the Emergency 
Civil Liberties Committee; Stephen H. Fritchman, Unitarian minister; Albert 
E. Kahn, author and publisher; Rockwell Kent, one of America’s most talented 
painters; Arthur Miller, playwright and author of the drama, The Crucible; 
Otto Nathan, teacher and economist ; Linus C. Pauling, professor of chemistry and 
winner of a Nobel prize; Paul Robeson, outstanding Negro singer; Max Schacht- 
man, chairman of the Independent Socialist League (Trotskyite) ; Donald Ogden 
Stewart, author of stage and screen plays; and Anna Louise Strong, author and 
lecturer. 

The first significant curb on the lawless conduct of the State Department 
occurred in July 1952 when a Federal district court ruled that the passport 
authorities must give a formal hearing to Anne Bauer, whose passport had sud- 
denly been revoked after she attacked the extreme racist policies of America’s 
ally, the South African Government. In supporting her case, the American Civil 
Liberties Union, asserted that the Passport Division was an “island of old- 
fashioned autocratic practice.” 

In delivering its opinion the court said that the cancellation of Miss Bauer’s 
passport “without notice and hearing before revocation, as well as refusal to renew 
such a passport without an opportunity to be heard, was without authority of 
law. * * * This court is not willing to subscribe to the view that the Executive 
power includes any absolute discretion which may encroach on the individual's 
constitutional rights, or that the Congress has power to confer such absotute 
discretion. We hold that, like other curtailments of personal liberty for the 
public good, the regulation of passports must be administered, not arbitrarily or 
capriciously, but fairly, applying the law equally to all citizens without discrimina- 
tion, and with due process adapted to the exigencies of the situation.” 

As a result. of the Bauer decision, the State Department in August 1952, an- 
nounced the establishment of a special Board of Passport Appeals; and simul- 
taneously enacted new regulations that for the first time in the history of the 
United States, laid down political tests for the obtaining of passports. These 
regulations, which are still in effect, deny passports to three classes of individuals : 

“(a) Persons who are members of the Communist Party or who have 
recently terminated such membership; under such circumstances as to war- 
rant the conclusion—not otherwise rebutted by the evidence—that they 
continue to act in furtherance of the interests and under the discipline of the 
Communist Party ; 

“(b) Persons, regardless of the formal state of their affiliation with the 
Communist Party, who engage in activities which support the Communist 
movement under such circumstances as to warrant the conclusion—not 
otherwise rebutted by the evidence—that they have engaged in such activities 
as a result of direction, domination, or control exercised over them by the 
Communist movement ; 

“(c) Persons, regardless of the formal state of their affiliation with the 
Communist Party, as to whom there is reason to believe, on the balance of 
all the evidence, that they are going abroad to engage in activities which will 
advance the Communist movement for the purpose, knowingly and willfully, 
of advancing that movement.” 

The regulations further state: “Consistent and prolonged adherence to the 
Communist Party line on a variety of issues and through shifts and changes of 
that line will suffice, prima facie, to support a finding under * * * (b).” 

These regulations show the extent to which the State Department has adopted 
witch-hunt techniques; for the rules not only contravene the Bill of Rights by 
bringing into play the abhorrent doctrine of guilt by association, but compound 
this legal defect with formulations so vague that they cannot possibly meet the 
test of constitutionality. For example, by what standards are persons to be 
identified as engaging in “activities which support the Communist movement”? 
Many Congressmen and many Government officials would label as “communistic” 
an individual who favors the abolition of nuclear bombs, the admission of Com- 
munist China to the United Nations, unqualified civil liberties, or even slum 
clearance. 

As to “the Communist Party line,” that also is far too ambiguous a term to 
function as a legal standard. It is often beyond the wit of man to know precisely 
what is the policy of the Communist Party. And as Prof. Horace M. Kallen of 
the New School for Social Research has pointed out, accusing an individual of 
following the Communist line is “like charging that strangers going down the 
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same street in the same direction are going to the same destination and going 
together.” 

The passport regulations are so elastic that they can easily be used, and have 
been used, to hamstring the travel rights of mild liberals or of Christian clergy- 
men who take seriously the social principles of Jesus. 

These rules, moreover, go far beyond those provisions of the Internal Secu- 
rity Act of 1950 (a statute not yet ruled upon by the U. 8S. Supreme 
Court) which make it illegal for members of the Communist Party or officially 
designated Communist-front organizations to apply for or obtain passports. 
For under the State Department criteria past members of the Party are likely 
to be refused passports; and those who “support the Communist movement” are 
suspect regardless of organizational affiliation. 

To return to Miss Bauer, she made repeated efforts to obtain the hearing 
which the Federal court had ordered, but found that the State Department had 
not in reality set up the Board of Passport Appeals which it had announced. 
Her case finally faded away when she married a Frenchman and took out 
French citizenship. 

It was not until approximately a year and a half after the Bauer decision 
that the State Department actually established a seven-man Board of Passport 
Appeals. Its hand was forced then by the passport suit of Dr. Martin Kamen, 
a teacher of radiation physics and biochemistry. The new Board heard his 
appeal, but decided against him in April 1954. After further litigation he won 
his suit and received a passport in July 1955. Since Dr. Kamen’s passport had 
first been revoked in 1947, it had taken him 8 years to reestablish his right to 
travel. The State Department throughout his case had deliberately used delay- 
ing tactics which have been typical in its handling of most passport cases. 

Other important developments in the passport situation also took place in 
1955—the year in which Miss Frances G. Knight succeeded Mrs. Ruth B. Shipley 
as Chief of the Passport Office. 

In June of that year a United States appeals court handed down a decision, 
in the case of Max Schachtman, declaring that all citizens have an inherent 
right to travel abroad. The court stated: “The denial of a passport * * * 
causes a deprivation of liberty that a citizen otherwise would have. The right 
to travel, to go from place to place as the means of transportation permit, is a 
natural right subject to the rights of others and to reasonable regulations under 
the law. <A restraint imposed by the Government of the United States upon this 
liberty, therefore, must conform with the provision of the fifth amendment that 
‘No person shall be * * * deprived of * * * liberty * * * without due process 
of law.’ ” 

In the same opinion the court held invalid the State Department’s contention 
that because Mr. Schachtman was a member of an organization on the United 
States Attorney General's subversive list, he was ipso facto disqualified from 
traveling to Europe. Shortly after the decision the State Department yielded 
and gave Schachtman a passport. 

At about the same time as the Schachtman decision, the Federal courts 
cracked down on the State Department for again ignoring the Bauer ruling of 
1952 and ordered passport hearings in the cases of Dr. Clark Foreman, a well- 
known civil libertarian, and Dr. Otto Nathan, the executor of Albert Einstein’s 
estate. The State Department, apparently nervous over the possible outcome of 
such hearings, promptly surrendered and granted passports to both Messrs. 
Foreman and Nathan. 

Federal District Judge Burnita 8S. Matthews, who insisted on the hearing 
for Dr. Foreman, also ruled that the original seizure of his passport by the 
State Department had been illegal. One day in 1951 a State Department official 
had phoned Foreman at his New York apartment and had asked him if a Depart- 
ment agent could come by and look at his passport, which still had 1% years 
to run. Foreman assented to this proposal and let the agent who called look at 
his passport. The agent, however, promptly pocketed the document and started 
to leave. “I was sent to pick up your passport,” he said. Foreman protested 
the ruse, but to no avail. 

Another passport victory in 1955 was that of William L. Clark, former Chief 
Justice of the United States Courts in Occupied Germany. The State Depart- 
ment had lifted his passport because it did not like his criticisms of American 
foreign policy. When Judge Clark sued for the return of his passport, the 
United States attorney in charge of the case frankly asserted that while in 
Germany Clark “would have the right of free speech so long as it is not in 
conflict with the best interests of the United States in Germany.” 
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Curiously enough, an editorial in the rightwing Chicago Tribune gave the 
clear civil liberties answer to this statement: “This,” said the Tribune, “is a 
doctrine as pernicious as dangerous. It amounts to the assertion that the State 
Department can limit the constitutional right of utterance merely by decreeing 
that what a citizen says, or what he might say, does not serve some confused 
policy of its own. If the rights of citizens abroad can be limited in this way, it is 
difficult to see why the Government cannot assume the same power at home, 
forcing us all to root for its foreign policy, whether we like it or not.” 

The State Department’s most blatant interference with free speech, however, 
occurred in the case of Paul Robeson, who, having been blacklisted as a non- 
conformist throughout the United States, wished to continue with his profession 
and earn regular income by giving concerts in Europe. When Mr. Robeson was 
denied a passport, one of the chief accusations against him was that “he has been 
for years extremely active politically in behalf of the independence of the co- 
lonial peoples of Africa. Though this may be a highly laudable aim, the diplo- 
matic embarrassment that could arise from the presence abroad of such a political 
meddler, traveling under the protection of an American passport, is easily 
imaginable.” 

The Passport Office even prevented Robeson from going to countries in the 
Western Hemisphere which do not require a passport from American citizens. 
It was only in 1957, after 7 years of effort, that he was able to get this limitation 
rescinded in two successive passport suits Robeson failed on technicalities, but 
intends to sue yet a third time to establish his right to travel. 

Following the Kamen, Foreman, and Nathan decisions, the State Department 
suffered another setback toward the end of 1955 when Judge Luther W. Young- 
dahl, of the Federal district court in Washington, D. C., not only ordered a 
passport hearing for Leonard B. Boudin, but ruled that the Department must 
reveal to Boudin the sources and content of the confidential information upon 
which the Passport Office had rendered judgment against him. After affirming 
the point that travel abroad is a right and not a mere privilege, Judge Young- 
dahl declared : 

“The right to a quasi-judicial hearing must mean more than the right to permit 
an applicant to testify and present evidence. It must include the right to know 
that the decision will be reached upon evidence of which he is aware and can 
refute directly. * * * When the basis of any action by any branch of the Goy- 
ernment remains hidden from scrutiny and beyond practical review the seeds 
of arbitrary and irresponsible government are sown. More and more the 
courts have become aware of the irreparable damage which may be, has been, 
and is wrought by the secret informer and the faceless talebearer whose identity 
and testimony remains locked in confidential files.” ? 

When the State Department appealed the Youngdahl verdict, the appeals 
court did not decide on the issue of confidential information,* but sent the case 
back to the Department on the grounds that no formal findings had been drawn 
up as to why Boudin should not have a passport. The Department then recon- 
sidered the matter and issued a passport to Boudin without holding a hearing. 

It was also in the year 1955 that two especially important passport cases were 
initiated—those of Dr. Walter Briehl, a California psychiatrist whose profes- 
sional work required him to attend international conferences on mental health, 
and of Rockwell Kent, one of America’s most eminent artists. Both Dr. Briehl 
and Mr. Kent were denied passports when they refused to answer questions put 
by the Passport Office about their alleged Communist and Communist-front 
associations, on the ground that these questions were irrelevant and uncon- 
stitutional. 

The Passport Office’s accusations against Dr. Briehl are typical: “It is alleged 
that you were a member of the Los Angeles County Communist Party; that you 
were a member of the Bookshop Association, St. Louis, Mo.; that you held 
Communist Party meetings; that in 1936 and 1941 you contributed articles to 
the Communist publication, Social Work Today ; that in 1939, 1940, and 1941 you 
were a sponsor to raise funds for veterans of the Abraham Lincoln brigade in 
calling on the President of the United States by a petition to defend the rights 


2Cf. the statement by former Secretary of State Dean Acheson in his book, A Democrat 
Looks at His Party (p. 125): “The use of a secret police dossier by the state against its 
citizens is capable of infinite variations and subtleties. It is and always has been a source 
¢ Eo power. Until we imposed this system on ourselves, it was used here only for 
criminals.” 

8 As this pamphlet goes to press, the a court in Washington has handed down a 
decision in the passport case of W. Bruce Dayton, a teacher and cosmic ray specialist, that 


reverses the Youngdahl opinion on the State Department’s use of confidential information. 
The Dayton case will be appealed to the Supreme Court. 
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of the Communist Party and its members; that you contributed to the Civil 
Rights Congress’ bail fund to be used in raising bail on behalf of convicted 
Communist leaders in New York City; that you were a member of the Hollywood 
Arts, Sciences, and Professions Council, and a contact of the Los Angeles Com- 
mittee for Protection of Foreign Born, and a contact of the Freedom Stage, Ine.” 

It is particularly to be noted that in enumerating Dr. Briehl’s alleged associa- 
tions the Passport Office did not mention a single activity that was illegal. This 
is characteristic of present passport procedures and points to the fact that the 
State Department is continually violating those provisions of the Constitution 
(art. I, sec. 9) which forbid bills of attainder and retroactive penal legislation 
(ex post facto laws). When the Department deprives law-abiding Americans 
of the right to travel, it is itself behaving in an unlawful manner. 

In denying a passport to Mr. Kent, who wished to travel in order to paint, 
the State Department went to the extreme of telling him that it was “not will- 
ing at this time to grant you passport facilities to travel to any countries for 
any purpose.” One of the chief counts against Kent was the frank information 
provided in his autobiography, It’s Me O Lord, that he had belonged to several 
“subversive” organizations. Evidently it is dangerous to write books if you 
want a passport. 

After exhausting all administrative remedies, Briehl and Kent, backed by the 
Emergency Civil Liberties Committee and with Leonard B. Boudin as their 
counsel, sued Secretary of State Dulles for their passports. They lost in the first 
trial court and lost again in June 1957, in a circuit court of appeals, 5 to 3. The 
two cases will be heard in 1958 by the Supreme Court. 

The adverse appeals-court decision was handed down just after Rockwell 
Kent had been invited by the Soviet Union to attend an exhibit of his paintings 
in Moscow in celebration of his 75th birthday. By coincidence the Mu- 
seum of Modern Art in New York in May had opened a 4 months’ 75th 
birthday exhibition of the works of Pablo Picasso, Spanish-born painter who 
lives in France. Like Kent, Picasso was unable to be present at the exhibition 
of his works because, as he admittedly had had Communist associations, the 
State Department would not allow him a visa for the United States. The New 
York Times headlined a story about the two exhibits “Art Surmounts Curbs 
on Artists.” 

In the meantime the passport scandal had flared up on other fronts. Early 
in 1956 Congressman Francis E. Walter, chairman of the House Committee on 
Un-American Activities, who had become alarmed over the liberal court decisions 
on passports, introduced a bill to legalize the illegalities practiced by the State 
Department. Congressman Walter’s proposed bill would give statutory au- 
thority for the denial of passports for political reasons and would invalidate 
the Youngdahl decision that passport applicants should have the right to con- 
front their accusers. The bill incorporates verbatim the vague new passport 
regulations issued by the State Department in 1952. A somewhat less drastic 
bill is under consideration by the Senate. 

Later in 1956, partly on the pretext of obtaining information relevant to his 
bill, Congressman Walter had the Un-American Activities Committee subpena, 
among others, Dr. Clark Foreman and Dr. Otto Nathan. The committee de- 
manded that Foreman hand over his passport to its counsel. Foreman stated 
his willingness to do so, provided the chairman would assure him of the docu- 
ment’s return. Chairman Walter, however, refused to make any such guaranty, 
but kept insisting that Foreman surrender the passport. Foreman answered the 
committee’s many questions, but held out to the end against giving up his 
passport. The committee cited him for contempt, but nothing ever came of it. 

The Un-American Activities Committee adopted much the same tactics toward 
Dr. Nathan, who also declined to give up his passport. At one point Commit- 
tee Counsel Arens asked Nathan whether he had told the truth when he filed 
an affidavit with the State Department swearing that he was not and never 
had been a member of the Communist Party. Nathan felt that this question 
impugned his honor and refused to answer it. Also on first-amendment grounds 
he refused to answer a number of other questions. The consequence was that he 
was cited and indicted for contempt of Congress. A Federal district court ac- 
quitted him of this offense in November 1957. 

All these passport suits had arisen over the alleged political opinions or affilia- 
tions of the applicant. But at the same time as the State Department was estab- 
lishing precedents for denying passports to members of the Communist Party, 


#See p. 192. 
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members of alleged Communist fronts, so-called fellow-travelers, and various 
other types of dissenters, it with facility extended its unconstitutional policy so 
as to bar liberal, conservative, and right-wing newsmen from going to Com- 
munist China. In 1956 Secretary Dulles announced flatly that anyone who dis- 
regarded this ban would have his passport revoked. This violation of freedom 
of the press brought the State Department’s despotic policy on travel full circle ; 
and again proved that once the Government flouts the rights of one group in 
America, the precedent will eventually endanger the rights of all. 

The press of the United States has been practically unanimous in condemning 
the State Department ban against journalists’ going to the Chinese mainland. 
Journalists, according to our press, have a right and a duty to report the news 
as they see fit and to help inform the American people about what is happening 
in a country where one-fourth of the world’s population lives. One newsman 
who protested to Secretary of State Dulles was Arthur Hays Sulzberger, pub- 
lisher and chairman of the board of the New York Times. On April 28, 1957, 
Mr. Sulzberger wrote Secretary Dulles a long letter, which he concluded by say- 
ing: “As things now stand, I cannot escape the feeling that the administration 
is abridging the freedom of the press and using the press as an instrument in its 
diplomacy.” 

Secretary Dulles replied with an even longer letter in which he made some 
remarkable statements: “The constitutional ‘freedom of the press’ relates to pub- 
lication, and not to the gathering of news. There are, of course, Many occa- 
sions and many areas where for security or other reasons, newspaper correspond- 
ents are excluded. * * * United States foreign policy inevitably involves the 
acceptance of certain restraints by the American people. If it were not so, for- 
eign policy would be impotent. * * * Foreign policy and diplomacy cannot suc- 
ceed unless, in fact, it channels the activities of our people, and in this respect 
newspapermen have also their loyalty and patriotic duty.” 

Newspapers throughout the country were quick to point out that true freedom 
of the press relates both to publication and newsgathering, and that the last sen- 
tence of Mr. Dulles’ letter actually admitted Mr. Sulzberger’s contention that 
the State Department was “using the press as an instrument in its diplomacy.” 
Dulles’ statement that newsmen have “their loyalty and patriotic duty” toward 
foreign policy can only mean that the Secretary of State expects them to treat 
high governmental policy as sacrosanct and to put it above their obligation to 
report the news accurately. 

As for channeling the activities of the American people on behalf of the Goy- 
ernment’s foreign policy and diplomacy, this brings into effect a series of “total 
diplomacy” that places the State Department on a sacred pedestal and treats dis- 
sent from official doctrine as unpatriotic. It is helpful to have Secretary Dulles 
acknowledge publicly the antifreedom principle upon which he and his associates 
operate. 

A few Americans have openly defied the State Department’s authority and have 
exercised their constitutional rights by visiting Communist China. In the winter 
of 1956-57 three American journalists—Edmund Stevens and Phillip Harring- 
ton, a reporter-photographer team for Look magazine, and William Worthy, cor- 
respondence for the Baltimore Afro-American, the New York Post, and the Colum- 
bia Broadcasting System—went to mainland China for the purpose of reporting 
the news. When Mr. Worthy’s passport expired on his return to the United 
States, the State Department punished him by turning down his application for 
a renewal. The American Civil Liberties Union is supporting Mr. Worthy’s case, 
which is now being taken to the Board of Passport Appeals. 

The Chinese situation again hit the headlines in the summer of 1957 when 
42 American students attending a youth festival in Moscow decided to assert their 
independence of bureaucratic redtape and to visit China. The State Department 
issued a blast against them and threatened to cancel their passports when they 
returned home; it even went to the absurd extreme of warning the students that 
they might be prosecuted under the Trading With the Enemy Act, though obvi- 
ously the United States was not at war with China. The American press as a 
whole again opposed the State Department’s attitude; and in a lead editorial the 
conservative New York Herald Tribune called it a blunder. Later the State 
Department softened its policy and said that the students would be able to renew 
their passports if they promised to abide by passport regulations in the future. 

The furor over the students’ trip to China apparently resulted in such heavy 
pressures on the State Department that it suddenly compromised on its travel 
policy and gave permission to 24 American newsmen to visit the Chinese main- 
land on an experimental basis for 7 months. At the same time the Department 
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reasserted in its release its right to control travel to China and to limit drastically 
the number of reporters going there. 

Walter Lippman in the New York Herald Tribune had some harsh words to 
say about this official release which Secretary Dulles had approved: “Mr. Dulles 
is making the claim that outside the 3-mile limit he may treat the press as an 
instrument of foreign policy, and that the American press in foreign countries 
is subject to the paramount control of the Secretary of State * * *. We have 
here the unprecedented and impertinent assertion that the right to turn off and 
the right to turn on the tap of news is one of the prerogatives of the Secretary 
of State. * * * This is, I submit, a usurpation of power which has never before 
been vested in the Secretary of State—the power to determine whether, when, 
where, and under what conditions the American press may report and gather 
news in foreign countries.” 

The unfortunate State Department release also asserted that “the United States 
will not accord reciprocal visas to Chinese bearing passports issued by the Chinese 
Communist regime.’ This statement naturally aroused great indignation in 
China. And the Chinese Government announced that it would not allow the 
American newspapermen to enter the country unless there were reciprocity for 
Chinese journalists. 

However this issue is resolved, it remains clear that the State Department’s 
restrictions on travel to China are part and parcel of its general policy of limiting 
the right of peacetime travel. This point is not yet generally recognized. The 
Hearst and Scripps-Howard newspaper chains, for example, have upheld Secre- 
tary Dulles in denying passports to Communists and alleged subversives. But 
they have made a great to-do over their own reporters being prevented from visit- 
ing China. 'The average American, however, has just as much right to seek first- 
hand information and experience in foreign countries as newsmen. Secretary 
Dulles’ position that our people should know only what he thinks is good for them 
means that they cannot obtain the facts necessary for an intelligent evaluation of 
American foreign policy. 

The sooner the American press and American public opinion at large come to 
realize that the constitutional right to travel is indivisible, the better it will be 
for everyone—no matter what his profession or occupation—who wishes to go 
abroad, whether for business, for study, for art, for health, for sports, or for any 
other lawful reason. And the right to travel grows more important year by year 
as the number of Americans desiring to visit distant lands steadily increases. 

Besides the passport suits I have already mentioned, there is now another case 
in the courts, the case of Lamont vy. Dulles. It began because I myself would 
like very much to cross the Atlantic again, to see old friends in England, to 
revisit old haunts on the Continent and to acquaint myself at firsthand with 
economic and political developments among the peoples of Europe. 

Accordingly, in the spring of 1951 I applied for a renewal of my passport. 
Mrs. Shipley, then head of the Passport Division,’ refused my application, 
giving as an excuse the usual formula that “your travel abroad at this time 
would be contrary to the best interests of the United States.” 

After a further exchange of correspondence, I sent President Truman an 
open letter in October 1951, asking him to intervene on my behalf. Although 
this was given considerable attention in the press, the only reply that I received 
was another note from the Passport Division refusing me passport facilities. I 
was never able to find out the specific reasons for the denial of a passport or to 
obtain a formal hearing on the matter. However, I did get indirect but definite 
word from Washington that the Passport Division had relied upon a bulky 
dossier concerning me and all my ideological offenses over the past 20 years, 
and that if I were really serious about wanting to go abroad I would have to 
change my “whole political orientation.” 

For several years I did not press my passport case, both because I was no 
longer particularly desirous of taking a European trip and because I soon 
became involved in my long battle with the McCarthy committee. After I 
declined, on constitutional grounds, to answer a number of questions put by the 
committee at a hearing in 1953, I was cited for contempt of Congress by the 
Senate and then indicted by the Department of Justice. It was not until August 
of 1956 that I finally won my case when a United States appeals court unani- 
mously upheld the dismissal of my indictment. 

In March 1957 I felt ready to do battle once more with the Republican 
administration and again made formal application for a passport. However, 


5 The name was changed to Passport Office in 1952. 
80184—58——_14 
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the application forms since the middle of 1956 had included three entirely new 
questions : 

“Are you now a member of the Communist Party? (Answer ‘Yes’ or ‘No’.) 

“Have you ever been a member of the Communist Party? (Answer ‘Yes’ 
or ‘No’.) 

“Tf ever a member, state period of membership—from ~_---~-~~- Oo Uo . 

As I stated voluntarily under oath before the McCarthy committee, I am not 
and never have been a member of the Communist Party. However, I do not 
believe that a citizen’s political associations are any business of his Government. 
I declined to answer the passport questions because they are unconstitu- 
tional inquiries on the part of the State Department and because every American 
has a natural right to travel regardless of his political or economic views. I 
believe that the current passport forms in effect demand an illegal loyalty oath 
of the more than 600,000 Americans per year who apply for passports. 

Furthermore, every passport applicant must sign an oath of allegiance that 
states: “I do solemnly swear that I will support and defend the Constitution 
of the United States against all enemies, foreign and domestic; that I will 
bear true faith and allegiance to the same; and that I take this obligation 
freely, without any mental reservation or purpose of evasion.” I gladly signed 
this oath. In my opinion, however, I would have violated the oath if I had 
then turned about and answered these unconstitutional questions about the 
Communist Party. For me the oath of allegiance means that I must defend 
the Constitution, including the Bill of Rights, under all circumstances and 
against all enemies, even if those enemies happen to be high officials of the 
United States Government. 

The Passport Office refused to grant me a passport or even to grant me a 
hearing, on the grounds that my application was incomplete and, therefore, not 
duly executed. Hence on June 18, 1957, I filed suit in the United States district 
court in Washington against Secretary of State Dulles in order to reestablish 
my right to travel. In a letter to Mr. Dulles I said: “As an American citizen 
deeply concerned with the freedoms guaranteed in the Bill of Rights, I must 
Oppose on principle and in practice State Department procedures that encroach 
upon my Civil liberties and those of the American people. I bring this suit 
against you, Mr. Secretary, not for myself alone, but also to help safeguard 
the fundamental rights of my fellow Americans against a capricious and tyran- 
nical bureaucracy.” 

Although Walter Briehl and Rockwell Kent were also unresponsive to State 
Department queries about their Communist affiliations,° my case differs from 
their cases in that the questions I refused to answer were actually printed on 
the passport application blank. My attorneys in this suit are Leonard B. Boudin, 
of New York, and Harry I. Rand, of Washington. A Federal district court in 
Washington heard preliminary motions by them in November preliminary mo- 
tions on the case late in 1957. Of course, I shall eventually appeal to the Su- 
preme Court if necessary, and in any event the litigation is bound to take con- 
siderable time. 

In 1939 the United States Supreme Court ruled on a passport case in which 
the single issue was whether the applicant was a citizen of the United States. 
But it has never rendered a decision on the right to travel as such and on the 
constitutional issues discussed in this pamphlet. Whether Briehl, Kent, and I 
win or lose, I believe that a Supreme Court decision in our cases will be helpful 
to State Department officials, the judiciary, and the American people. 

Secretary Dulles himself has gone on record (news conference of May 14, 1957) 
as favoring a Supreme Court ruling “as to just what the functions and responsi- 
bilities of the Secretary of State are as regards passports. And whether or not 
it will be held that there is a right to travel everywhere which is superior to 
foreign policy, I don’t know. If the courts so decide, naturally I will accept 
such a decision.” 

In a number of significant decisions during 1957 the Supreme Court upheld the 
constitutional rights of the individual against lawless abuse by Government 
authorities. I refer particularly to the Konigsberg, Jencks, Sweezy, and Wat- 
kins opinions. The Konigsberg ruling is directly applicable to the main passport 
cases. For there the Court stated that Konigsberg’s refusal to answer questions 
about possible Communist Party membership and other political associations 


®In November 1957 the State Department granted a passport to Donald Ogden Stewart, 
the playwright, after a Federal appeals court decided that he had complied with passport 
regulations by swearing he had not been a member of the Communist Party or connected 
with any Communist movement for 15 years prior to 1956. 
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was not a sufficient reason for the State bar of California to exclude him and 
thereby prevent him from practicing law. 

As I have pointed out, some of the Federal district and appeals courts have 
become quite restive over the travel restrictions of the State Department. In 
the circuit court of appeals which ruled against Briehl and Kent the three dis- 
senting judges filed vigorous opinions. Judge David L. Bazelon was clear that 
“the President has not delegated to the Secretary of State the power to decide 
which Americans may travel and which may not.” Chief Judge Henry White 
Edgerton concurred with Judge Bazelon and declared: “We have temporized too 
long with the passport practices of the State Department. Iron curtains have 
no place in a free world.” 

With the American judiciary displaying more and more of a disposition to 
defend the Bill of Rights against governmental encroacuments and with a more 
tolerant atmosphere in the realm of public opinion, there has in my judgment 
been a genuine turning of the tide toward the reestablishment of traditional 
civil liberties. And it is reasonable to hope, I think, that the American people 
will fully recover, along with their other basic liberties, the right to travel. 





New York, July 17, 1958. 


STATEMENT OF THE SOCIALIST PARTY-SOCIAL DEMOCRATIC FEDERATION CONCERNING 
PENDING BILLS ON THE ISSUANCE OF PASSPORTS 


This statement is submitted on behalf of the Socialist Party-Social Democratie 
Federation by Irwin Suall, national secretary. We request that you consider the 
matter here presented and include it in the official record of these hearings con- 
cerning pending legislation to control the issuance of passports. 

The Socialist Party-Social Democratic Federation (hereinafter referred to as 
the SP-SDF) is the official title of a political organization which occupies a 
unique position on the American political scene. We believe in democratic social- 
ism and for almost 60 years we have forthrightly advocated our principles as 
worthy of acceptance by all of the American electorate. Year by year, an in- 
creasing number of our immediate objectives have been incorporated into the 
law of the land. Indeed, they have been so accepted by the large majority of the 
electorate as to be no longer subject to serious challenge as a part of the American 
way of life. We ruefully admit that almost in direct proportion to the acceptance 
of the program we advocate, our candidates are rejected at the polls. We hope 
that this partial success will be made complete in the future. Here, we are 
addressing ourselves not to the electorate, but to its elected representatives who 
have used such good judgment in adopting our recommendations in the past. We 
hope that this committee and this Congress will follow this excellent precedent. 

Addressing ourselves specifically to the proposed passport legislation before 
you, and especially to Senate bill 4110, we say the following: 

1. The refusal of the Secretary of State to issue passports in the past to 
those suspected of Communist affiliation has not effectively served our Nation’s 
interests. Often this has given pretext for the creation of a cause celebre 
which did great damage to America’s reputation among large numbers of non- 
Communists abroad. We are convinced that less harm would have been done 
to our interests and prestige had such persons been granted the right to travel. 

2. The committee has already reviewed and has had presented to it the 
history of the authority of the Secretary of State to issue or refuse to issue a 
passport. Most of the analysis of this history has been concerned with the 
legal status of what a passport is. Most of it has ignored the legal facts that— 

(a) Citizens of the United States presently cannot travel abroad without the 
Secretary of State’s endorsement of the purposes of such travel. The United 
States Supreme Court has held that there is no statutory authority for such 
endorsement—at least insofar as it applies to Communists or their supporters, 
We, who have been among the most vocal and, we modestly suggest, effective, 
opponents of communism, urge, as the Supreme Court implied, that not only 
should such statutory bases not be established for the banning of travel by 
Communists, but that they cannot be constitutionally established at all. We 
suggest that some people Secretary Acheson sent abroad, we would rather have 
kept at home; likewise for Secretary Dulles; probably even more so for future 
Secretary of State, but we submit that our personal political predilections 
should not lodge in one man—even a Socialist Secretary of State—the authority 
to deny an American citizen his inalienable right of movement. While we do 
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not believe that the United States Supreme Court will sustain such legislative 
authorization, we believe that the responsibility is upon you, not to put the 
Court to sucha test. It is up to you to uphold the Constitution. 

3. Senate bill 4110 reasserts the fiction that the Government is under an 
obligation to protect American citizens in foreign countries. There is no prin- 
ciple of American or international law that affirms this obligation. It is a part 
of Anglo-Saxon colonial tradition that has no pertinency to current political 
conditions. Least of all does it have pertinency to the principles of political 
democracy. The State Department, when it has suited its political purposes, 
has ignored this alleged responsibility. It was ignored in the Arthur Kraus 
ease because he did not invoke Communist causes but more obscure ones, such 
as poverty. 

4. We understand that Senator Humphrey has introduced a bill that would 
make a passport dependent upon a simple proof of citizenship or other obliga- 
tion of permanent loyalty to the United States. This we could support because 
of its recognition of the democratic concept of the right of free movement. 

5. We are confident that any definition of rights for those who owe and 
acknowledge their allegiance to the United States must concede the right of 
free movement in the absence of judicial restraint or a state of war. We 
therefore hesitate to comment on the supposed procedural safeguards to the 
issuing of a passport contained in S. 4110. We believe that once the Congress 
has decided on its basic policy, it should hold separate hearings on the pro- 
cedural aspects. These are so obviously unresponsive to the issue as to be 
completely irresponsible. 

While we would hope for the Congress’ assumption of responsibility for these 
procedural safeguards, we suggest, independent of the issue we have hitherto 
raised, that these procedural safeguards must assure all citizens of their rights, 
which 8. 4110 denies them. 


Av SABLE Forks, N. Y., July 14, 1958. 
Senator THEODORE GREEN, 
Senate Foreign Relations Committee, 
Senate Office Building, Washington, D.C. 

Dear SENATOR GREEN: As one of the appellants in the passport cases recently 
decided by the Supreme Court, I am deeply concerned in the preservation of that 
time-honored freedom to travel which the Court decision restored to us. Only 
temporary invalidism prevents my having asked the privilege of appearing before 
the committee to state my views. 

The argument for limitations upon the issuance of passports rests upon an 
alleged state of national emergency (in other words, the cold war), a situation 
which all Americans and people the world over—short of those, it would seem, 
who somehow profit by it or who quite honestly see it to be essential to the 
maintenance of our economy—want ended. We, and all the world, are weary 
of the prevailing tension. We are fed up with brinkmanship. We want peace. 
And decent Americans resent the worldwide prejudice against us that has grown 
apace throughout the recent years. The decision of the Supreme Court has 
released countless thousands of Americans who have been, or would have been 
before June 16, denied passports—not to mention the to-be-presumed thousands 
who, like myself, would refuse to subscribe to what they held to be impertinent 
requirements. I believe it to be no exaggeration to state that all, without excep- 
tion, of those men and women now released to travel are lovers of peace. As 
good Americans, they want for us the friendship of the people of the world. 
Each, in his or her small way, would be in traveling abroad an ambassador of 
good will for America, and as an ambassador of good will would play a part in 
bringing to an end that very tension which has been made the reason for the 
limitations upon travel. In other words, only if we want a continuation of the 
so-called state of emergency, if we want a continuation of the cold war, may we 
keep these good people at home. 

To sum up, let me say that freedom to travel is not merely a question of the 
academic restoration of a time-honored American right. It means a chance to 
show the world that we are, indeed, a free country, and an opportunity for the 
good people of America to spread the gospel of “peace on earth, good will toward 
men.” 

May I beg you to submit this letter to the attention of your committee and 
make it a part of the record. 

I am, sir, 

Respectfully yours, 


ROCKWELL KENT. 
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THE AMERICAN LEGION, 


Washington, D. C., July 21, 1958. 
Hon. THEODORE FRANCIS GREEN, 


Chairman, Senate Foreign Relations Committee, 
Washington, D. C. 


DEAR SENATOR GREEN: Referring to the hearings now being held by the Senate 
Foreign Relations Committee on bills relating to the issuance of passports, 
I enclose copy of resolution No. 19 adopted at the November 20-22, 1957, 
meeting of the national executive committee of the American Legion, our govern- 
ing body between national conventions, on this subject. 

While the American Legion is not asking for the privilege of a personal 
appearance by any of its representatives, I would appreciate it if the enclosed 
resolution could be given consideration by the members of the Senate Foreign 
Relations Committee, and also incorporated in the record of the hearings. 

Thanking you for your courtesy, I am, 

Sincerely, 
Mites D. KENNeEpy, Director. 


NATIONAL EXECUTIVE COMMITTEE MEETING OF THE AMERICAN LEGION HELD 
NOVEMBER 20-22, 1957 


RESOLUTION No. 19 


Committee : Americanism. 

Subject: Urge stronger legislation giving sufficient authority to the Department 
of State to refuse issuance of passports to applicants who will lend aid, 
suport, or assistance to the Communist movement. 

Whereas a number of instances have arisen in recent months where American 
citizens who have lent aid and support to the Communist conspiracy have either 
obtained passports and lived or traveled abroad on missions which assist the 
Communists, or have applied for passports for such purposes ;and 

Whereas it is now evident that our present Federal legislation is not sufficiently 
strong to prevent such Americans from going, staying, or traveling abroad: 
Now, therefore, be it 

Resolved, by the national executive committee of the American Legion 
assembled in Indianapolis, Ind., November 20-22, 1957, That it does hereby urge 
passage by the Congress of stronger legislation which will provide sufficient 
authority to the Department of State to either refuse the issuance of a passport 
to an applicant, or to revoke a passport already issued, when the Department 
of State concludes that the passport is or will be used by a person for travel, 
purposes, or activities which will lend aid, support, or assistance to the Commu- 
nist movement. 





STATEMENT OF THE LIBERAL CITIZENS OF MASSACHUSETTS ON §8. 4110, A BILr To 
PROVIDE STANDARDS FOR THE ISSUANCE OF PASSPORTS, AND FOR OTHER PURPOSES 


The Liberal Citizens of Massachusetts wishes to submit the following state- 
ment of its views with respect to the bill, 8S. 4110, currently before the Senate 
Committee on Foreign Affairs. 

The Liberal Citizens of Massachusetts is a voluntary, nonprofit organization 
with members in all parts of the Commonwealth of Massachusetts, which has for 
over a decade studied and made recommendations on legislation and issues of 
concern to the citizens of the Commonwealth. The concern of this organization 
is primarily with the issues which touch upon the practice of democracy and the 
state of civil liberties, civil rights, and other human rights in the Commonwealth 
and the Nation. 

We wish to express our deep disapproval of the bill under consideration, 8. 
4110, entitled “a bill to provide standards for the issuance of passports, and for 
other purposes.” 

Our disapproval stems from two separate aspects of this bill: first, as it repre- 
sents an attempt to legislate a nullification of the proper, and indeed the vital 
function of the United States Supreme Court; and second, in its particular 
provisions. 

The Supreme Court of the United States has, in several recent decisions, ruled 
that the State Department has been arbitrary in its denial of passports to 
individuals because of the Department’s own interpretations of political activi- 
ties and associations engaged in by those individuals. Most recently, in the 
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cases of Rockwell Kent and Walter Briehl, the Court ruled even more strictly 
as to the right of the individual to a passport and the impropriety of the new 
Department passport application forms carrying an anti-Communist oath. The 
State Department appeared to accede to this ruling by ceasing its actions against 
persons seeking passports and stating that the objectionable application form 
would be withdrawn. But now the Department is urging the passage of the 
present bill to legalize the practices which the Supreme Court ruled were im- 
proper. , 

We consider it most undesirable, as practice and as precedent, and believe 
that it will prove unconstitutional, to enact legislation immediately and specifi- 
cally intended to circumvent or nullify such actions of the Supreme Court. We 
believe that it is the very vital constitutional function of the Supreme Court to 
serve as the final arbiter of what practices are consonant with our American 
principles and our Constitution. We believe that the relevant decisions of the 
Supreme Court on the passport issue are fundamentally based not on legalistic 
but on constitutional considerations, and that new legislation will not change 
that situation. At the same time we believe that if passage of legislation of this 
sort by Congress should cause confusion as to the proper separation of powers 
in our governmental structure, or as weakening of the decisive function of the 
Supreme Court, the result would be calamitous for the cause of American liberty. 

As to the provisions of the present bill itself, we consider— 

(1) That it is unfair; 

(2) That it seeks to abridge a fundamental human right; 

(3) That it is repugnant because of its revival of the “oath’’ as a condi- 
tion for the enjoyment of a right; 

(4) That it is based, in part, on the theory that a person may be con- 
sidered guilty until he can prove his innocence; 

(5) That it is vague and imprecise in its description of the actions for 
which penalties are provided ; 

(6) That it embodies the principle of retroactive guilt; 

(7) That it encourages the use of concealed and secret evidence upon 
which an individual may be penalized without having the right to know 
what the evidence is or the source from which it came. 

We would like to expand upon these points: 

(1) Among the provisions for review of a passport denial in the present 
bill we find, in section 301, that when the Secretary of State, who has the sole 
authority (sec. 101 (a)) has denied a passport, the appeal must be made to a 
board consisting of three of the Secretary’s subordinates, appointed to the board 
by him. To call such an arrangement unfair is an understatement. 

(2) We differ fundamentally with the purpose of this bill as expressed basi- 
cally in section 103 (6) (ii) and (iii). It is our contention that every citizen 
has a basic right to travel, to leave his country and return to it. If his actions, 
either at home or abroad, merit condemnation or prosecution, these should follow 
upon those actions. If, after leaving his country, he refuses to return to it 
to face prosecution, that again is his basic right, the right of asylum. In none 
of this area is it proper a priori to restrict his right to travel because of a 
presumption as to his possible or probable actions. This principle is akin to the 
general principle that a man cannot be prosecuted in advance for a probable 
crime, but only for a crime committed. 

The principle we have outlined is specifically stated in the Universal Declara- 
tion of Human Rights adopted by the United Nations in 1948, which says (art. 
13 (2)): “Everyone has the right to leave any country, including his own, and 
to return to his country.” We believe this principle is inherent in the American 
concept of the right to liberty proclaimed in the Declaration of Independence, 
and we consider that it should be a matter of shame for the Government of the 
United States to define the concept of liberty, which our country pioneered, 
more narrowly than the terms of the Declaration of Human Rights, which our 
representatives in the United Nations were also instrumental in preparing. 

(3) In recent years, those in and outside of our Government, many of whom 
have been thoroughly discredited, who have tried to force narrow political ortho- 
doxy upon our citizens have supported the use of an “‘oath” as a precondition for 
the obtaining of a privilege or a right. Time and again such oaths have beea 
struck down by the courts, as in the case of an oath required as a condition for 
occupancy of Government-assisted housing, etc. As we have already mentioned, 
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the Supreme Court specifically decried the oath included in the recent passport 
application forms. We profoundly disapprove of the attempt to revive and legal- 
ize such an oath as is provided for in section 104 (d) and section 201. Such de- 
vices are fraught with injustices in individual cases and with danger to freedom 
and democratic processes, and impose precisely the greatest hardship upon the 
most conscientious citizen. 

(4) The bill specifically contravenes one of the most cherished principles of 
American justice, and one which is maintained by constant struggle, the principle 
that the citizen is presumed innocent until proven guilty. In section 104 (c) it 
is stated that if there is any evidence that a person has engaged, within 10 years, 
in any activity in furtherance of the international Communist movement, “the 
person shall have the burden of proving that he is not within one of the cate- 
gories described” whose travel would be inimical to the security of the United 
States. To prove such a thing in the eyes of those who are not disposed to accept 
one’s credibility is obvious impossible, and the principle that the suspected per- 
son has the burden of proof of his innocence cannot be justified. 

(5) The bill contains another principle which is inimical to the administration 
of justice; the stated crime or impropriety for which the citizen is required to 
forfeit his rights is stated not precisely but with studied vagueness. The key 
phrase which condemns is that referred to above, in section 104 (b) ; the accused 
person “knowingly engages, or has engaged, within 10 years prior to filing the 
passport application, in activities in furtherance of the international Communist 
movement.” It is not even made clear here that the individual must know that 
his activities furthered the Communist movement; this could hardly be proved, 
and it presumably will be contended that the individual did knowingly engage 
in the activity, and that the activity did further the Communist movement. But 
how far is further Is it the providing of a three-cent stamp for the mailing of a 
tract deemed to favor communism? It is not stated, and no one can surely affirm 
that he did not, at any time during 10 years, engage in an activity which the 
Secretary of State will construe as having somehow furthered the international 
Communist movement. 

(6) The same phraseology, of section 104 (b), embodies yet another principle 
which has always been foreign to American conceptions of justice. This is the 
principle that an individual can be penalized, under today’s law, for an act 
committed in the past when there was no law which made the act illegal. The 
bill seeks to impose a penalty for a retroactive guilt. 

(7) Finally, this bill seeks to legalize in the passport field an evil which has 
always been the tool of despotism, the secret accusation. In section 302 (b) itis 
stated that the Review Board “may at any time consider * * * evidence with- 
out making such evidence part of the open record” and refers to “the individual’s 
inability to challenge information of which he has not been advised in full or in 
detail, or to attack the credibility of information which has not been disclosed to 
him.” In section 303 it is stated that the Secretary of State, in making a final 
decision, may consider additional information “‘which cannot be made known to 
the individual, either by résumé or otherwise.” We point out that we are here 
dealing, presumably, not with true subversives, or spies, or foreign agents who, 
if known, will certainly be apprehended and dealt with under other laws. We 
are dealing with ordinary citizens about whom the Secretary of State or his agent 
has heard derogatory statements. If these statements cannot be confronted or 
answered by the person whom they concern, there is no way of finally assessing 
their truth or falsity. Such a system cannot fail to result in many cases of in- 
dividual injustice, and it breeds the most unhealthy atmosphere, on the one hand 
of fear on the part of the ordinary citizens who are seeking passports, and on the 
other hand of arbitrary power for meting out favors or penalties on the part of 
the responsible authorities and their protected informers. 

The Liberal Citizens of Massachusetts urges, with the profoundest conviction 
of the importance of this matter, that the present bill is bad, that it cannot be 
amended to make it good, and that it ought not to be approved. 

Respecfully submitted. 

JOHN N. M. Howe tts, Chairman. 

WALTHAM, MAss., July 17, 1958. 
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AIR TRANSPORT ASSOCIATION, 
Washington, D. O., July 16, 1958. 
Hon. THEODORE F’. GREEN, 
Chairman, Committee on Foreign Relations, 
United States Senate, Washington, D.C. 

Dear Mr. CHAIRMAN: YOur committee is presently considering proposed pass- 
port legislation and the Air Transport Association of America welcomes this op- 
portunity to express its views concerning the impact of such proposals on the 
United States-flag airlines and the public served thereon. Our interest in pass- 
port legislation stems from the leading role played by the airline industry in 
the field of international travel and foreign commerce. 

The airlines, as well as the rest of the travel industry, have during the past 
several years repeatedly recommended the enactment of passport legislation 
covering passport fees, validity, and issuance procedures. Unfortunately, very 
little interest has heretofore been shown. Now, however, a great amount of 
congressional interest has developed as a result of the recent Supreme Court 
decision concerning the right of the Secretary of State to deny passports. While 
we have no desire to become involved in this issue, we are concerned that less 
controversial questions will become entangled in the broader question raised by 
the Supreme Court decision. 

Passport legislation, regardless of its scope, can have a serious effect on two 
areas of great importance to the airline industry. These are (1) the public, 
since the airline industry’s economic condition will be affected if restrictive 
measures are taken which discourage international travel, and (2) the smooth 
flow and continued growth of foreign commerce, since any restrictive measures 
resulting from passport legislation will have the direct and multiplying effect 
of restraining both domestic and foreign commerce. 

In discussing restrictive measures, we have reference only to those measures 
which would increase costs, create delays, and cause public inconvenience. These 
are artificial travel barriers which impede the flow of international commerce. 
In passport legislation, such issues as passport fees, the period of passport 
validity, and passport issuing procedures can, in view of the broader issue, be 
quite easily considered as relatively unimportant with the result that new travel 
restrictions may be imposed. We would, therefore wish to express our views 
concerning these three issues before offering comments on specific bills now 
pending in Congress. 


Passport fees 

Discussions concerning passport fees still include those outdated arguments to 
the effect that anyone who can afford a trip abroad can easily afford to pay 
the existing passport fee. While this might have been the case in 1920 when 
the argument was first offered, those still using it obviously fail to recognize the 
revolutionary change in the United States travel market during the last several 
years and the travel habits of our citizens. In any event, all one must do to 
develop an easy answer in this regard is to make a foreign trip using his own 
funds as the United States tourist is required to do. It will be quickly realized 
that the United States passport fee is but one of a series of extra and hidden 
taxes charged the traveler which, when added together, represent a sizable 
chunk of funds that must be deducted from planned travel and recreation 
expenditures. 

In spite of our views on passport fees, we firmly believe that neither industry 
nor Government can at this time intelligently discuss the question because of a 
lack of accurate data relating to the actual cost of issuing a passport. Some 
time ago the travel industry recommended a cost study of the passport operation 
to determine such data. The General Accounting Office accordingly spent over 
1 year doing this and yet came up with a series of wholly unsupported and 
unrelated figures which inflated passport expenses. As a result of this, the cost 
question is still unresolved and further investigation is necessary. We, there- 
fore, urge that the question of passport fees be separate from other passport 
questiors at this time unless Congress is willing to eliminate or reduce the fee 
on the basis of rendering a service to the public. 

The passport fee question is an important one particularly since the United 
States continually urges other governments to reduce and eliminate travel fees 
and taxes for the purpose of promoting travel for its cultural, political, and 
economic benefits. We, as an industry, firmly believe that the passport fee 
should be eliminated or substantially reduced. We are prepared to present 
detailed recommendations and supporting arguments to this position at the 
first opportunity, in particular insofar as the question of passport fees concerns 
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such other issues as free passports to officers and employees of the Government 
and their families, the relation of the United States passport as a document 
of protection abroad, and the force of existing treaties and international law, 
and services abroad and the cost of providing them. 


Period of passport validity 


The question of the length of the passport’s validity is also an important cost 
question both to the citizen and to the Government. The longer the validity the 
less expense to the traveler for renewing or securing a new passport and reduced 
operating expenses for the Passport Office. 

The sole opposing argument against increasing the passport’s validity is a 
weak one to say the least. It is stated that it is necessary to protect our 
naturalized citizens residing abroad by restricting the life of all passports in 
order to require the naturalized citizen to seek renewal and thereby be warned 
of his possible loss of United States citizenship through extended absence from 
the United States. We contend that the validity restriction is therefore being 
imposed on all citizens in the mistaken belief that a special service is being 
provided to but a few. We further contend that the naturalized United States 
citizen has a responsibility of his own to protect his citizenship and the so- 
called special service being provided by our Government is over and beyond 
that which is necessary or required. 

We, therefore, strongly urge that Congress authorize the longest possible 
period of passport validity with a comparable renewal period. 


Passport issuing procedures 


Our concern here is limited to the ease and speed in which the passport is 
issued rather than to whom a passport may or may not be issued. Fortunately, 
the operation of the Passport Office has improved tremendously over the past 2 
years and travelers requiring passports have been given excellent service. How- 
ever, as long as passports are required in order for our citizens to travel the 
operation of the Passport Office must be able to keep pace with the continued 
growth of international travel, particularly in the jet age. Procedures for secur- 
ing passports must be simple and great care must be exercised to insure that 
we never revert to conditions of a few short years ago when it took over 2 weeks 
to issue a passport to be used on a 3-day foreign business trip. 

-assport legislation can, unless carefully considered, have a direct adverse 
effect on passport issuing procedures. Application forms can become unreason- 
ably lengthy and complicated as a result of measures taken to restrict the travel 
of certain citizens. Passport processing procedures can be slowed down as a 
result of additional control measures. We, therefore, urge careful deliberation 
to insure that travel delays, transportation tieups, and public inconvenience will 
not be the result of hastily enacted legislation to control the travel of a very 
few of our citizens. 

Passport legislation now pending in the various committees of Congress pre- 
sent a confused picture. Long dormant simplifying bills are mixed with 
restrictive bills introduced since the Supreme Court decision. We will offer no 
comments on those controversial issues dealing with the denial of passports 
except, as indicated earlier, by urging careful consideration as to how such 
measures may affect the vast majority of our citizens. Accordingly, we make 
the following brief comments concerning pending passport legislation : 


8S. 2770 


The airlines support the “statement of policy” of S. 2770 which provides that 
travel by United States citizens abroad “should be as free of governmental 
restraint as possible consistent with the requirements of national security.” 
The airlines also support section 5 “passport policy” subject to the following 
amendments: 

(1) In accordance with present practice, the authority of the State Depart- 
ment to issue family passports covering a husband, wife, and children should 
include children under 21 years of age instead of under 16 years of age as would 
be provided by this bill. If the age limit is lowered from 21 to 16 years for 
purposes of inclusion in a family passport this would have the effect of increas- 
ing the cost of family travel abroad since all children over 16 years of age 
would be required to obtain individual passports. There does not appear to be 
any real reason for requiring children between the ages of 16 and 21 years 
when traveling with their parents to have individual passports. We, therefore, 
urge that section 5 be amended to provide that children under 21 years of age 
may be included in family passports. 
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(2) The act of July 3, 1926, limits the validity of passports to 2 years plus 
a 2-year renewal period. Section 5 of 8S. 2770 would extend the initial validity 
period of passports to 3 years, but omits reference to the renewal period. Sec- 
tion 5 should accordingly be amended to provide for a 3-year renewal period. 
This proposal is in accordance with the recommendation made by Mr. Clarence 
B. Randall, special assistant to the President, in his Report on International 
Travel, submitted to the President on April 17, 1958, and which was referred 
to your committee on May 12, 1958, for consideration. 


8. 3344 

Under the terms of section 202 of this bill, the passport application fee for 
applications processed by clerks of Federal court and agents of the Passport 
Office would be increased from $1 to $2. The purpose of this proposal is ap- 
parently to standardize the application fee throughout the country in view 
of the fact that State and county clerks receive a $2 fee for processing a passport 
application. We contend there is no valid ground for this argument and, as 
stated earlier, the question of passport fees cannot be intelligently discussed 
without the availability of accurate passport cost data. We, therefore, urge 
that this question of passport fees be eliminated from other passport considera- 
tion at this time. Section 202 of this bill would also conform by statutory 
enactment to the policy now followed by the State Department with respect to 
the issuance of free passports to officers and employees of the United States 
and their immediate families. The airlines urge that if this issue is to be 
considered at this time, that section 202 of S. 3344 be amended to provide: 

(1) Each Government agency or department shall reimburse the Passport 
Office for issuing passports to officials and employees of such Government agency 
or department, and their immediate families, in accordance with the effective 
schedule of passport fees. 

(2) Government officials and employees shall pay the passport fee for pass- 
ports issued to them and to the members of their immediate families with 
authorization to obtain reimbursement from the Government departments or 
agencies by whom they are employed. 


S. 3998 


The airline industry strongly recommends that the Committee on Foreign 
Relations give favorable consideration to this bill which would extend the 
validity periods of original and renewed passports from 2 to 8 years. Enactment 
of this provision would implement the recommendation made in the Randall 
report as well as by leaders of the travel industry and Government officials. 
Such action would be an effective means of promoting and facilitating interna- 
tional travel. 


8. 4110 


This bill apparently represents the administration’s views on currently needed 
passport legislation and, even though its enactment is being sought simply to 
counteract the Supreme Court decision, it contains other provisions in which 
we are interested. Section 202 provides for an increase in the passport appli- 
eation fee from $1 to $2 in the same manner as S. 3344. Section 205 would 
increase the passport’s original period of validity from 2 to 3 years but main- 
tains the validity of the renewal period at 2 years. Obviously, these recom- 
mendations come from the executive branch and yet they are not consistent 
with recommendations made by another part of the executive, the White House 
staff, as contained in the Randall report concerning increased passport validity 
and reduced passport fees. This variance in views within the executive is 
confusing and should be clarified. 


S. 4030 


This is a comprehensive proposal which would amend four existing statutes 
as well as introduce certain additional new requirements. This bill does not 
include provisions dealing with passport fees and validity. We are, however, 
concerned that enactment of this bill in its present form may have possible 
adverse effects on passport issuing procedures for the vast majority of our 
citizens who will not be involved in passport denial measures. 


8. 4065 

This is a companion bill to H. R. 12989 introduced by Mr. Walter in the 
House, and it is similar in many respects to the proposals contained in S. 4030. 
Again, there are no passport fee and validity proposals but the same concern 
is expressed regarding possible passport issuing procedures. 
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We wish to thank the committee for this opportunity to present our views, 
and in closing we wish to leave one additional thought which you may consider 
in your deliberations. During the year ending June 30, 1957, 2,767,182 United 
States citizens departed and entered the United States by sea and air. It is 
impossible for us to guess how many of these citizens would be directly involved 
in the control measures envisioned in some of the proposed passport legislation 
and yet we feel that all citizens will be to some extent affected by the resulting 
passport issuing procedures. We fervently hope that adequate protection to our 
country can be provided without restricting or impeding the travel of the publie 
at large. 

Sincerely, 
S. G. Tieton, President. 


STATEMENT OF AMERICAN MERCHANT MARINE INSTITUTE, INC., ON LEGISLATION 
RELATING TO PASSPORTS 


The American Merchant Marine Institute, Inc., is a trade association composed 
of about 50 United States steamship companies operating approximately 6,500,000 
gross tons of United States-flag passenger, tank, dry cargo, and collier vessels in 
the domestic and foreign trades of the United States. Nearly 70 percent of the 
oceangoing tonnage registered under the United States flag is owned by our mem- 
ber companies. Practically all steamship companies operating passenger ves- 
sels are members of the institute. 

We are very appreciative of the opportunity you have afforded us of presenting 
our views and recommendations with respect to 8. 2770, cited as the United 
States Travel Act, S. 3344 and S. 4110, cited as the Passport Act of 1958, and 
S. 3998, which would extend the validity of passports to 3 years, all of which 
your committee now has under consideration. 

The institute wishes to go on record in support of section 2, “statement of 
policy,” of S. 2770, which provides that travel by United States citizens abroad 
“should be as free of governmental restraint as possible consistent with the re- 
quirements of national security,” and that the Government “should facilitate 
such travel and provide for the protection of citizens abroad by providing pass- 
ports, by negotiating with other countries to minimize travel formalities, and by 
other appropriate means.” We also support section 5, “passport policy,” sub- 
ject to the following amendments: 

(1) In accordance with present practice, the authority of the State Depart- 
ment to issue family passports covering a husband, wife, and children should in- 
clude children under 21 years of age, instead of under 16 years of age as would 
be provided by 8S. 2770. If the age limit is lowered from 21 to 16 years for 
purposes of inclusion in family passport, this would have the effect of increasing 
the cost of family travel abroad since all children over 16 years of age would 
have to obtain individual passports at a cost of $10 each if application for the 
passport is filed with the clerk of a Federal court or agent of the Passport 
Office of the State Department and $11 if application is filed with the clerk of 
a State court. 

There does not appear to be any sufficient reason for requiring children 
between the ages of 16 and 21 years when traveling abroad with their parents to 
a individual passports. To do so will increase the workload of the Passport 

ce. 

We therefore urge that section 5 be amended to provide that children under 
21 years of age may be included in family passports. 

(2) The act of July 3, 1926 (44 Stat. 887), limits the validity of a passport 
to 2 years plus a 2-year renewal period. Section 5 of S. 2770 would extend the 
initial validity period of a passport to 3 years but omits reference to any exten- 
Sion of the 2-year renewal period. Section 5 should be amended to extend the 
validity period of a renewed passport from 2 to 3 years. This proposal is in 
accord with the recommendations made by Mr. Clarence B. Randall, Special 
Assistant to the President, in his report on international travel submitted to 
the President on April 17, after an extensive study and investigation, and which 
was referred to your committee on May 12, 1958, for consideration. In his 
report, Mr. Randall stated as follows: 

“T am convinced that an extension of the passport life would serve the cause 
of international travel by requiring less frequent applications and by reducing 
the workload of the Passport Office, which issued over 580,000 passports and 
renewals in the United States in fiscal year 1957. I see no reason why the life 
of the passport should not be extended to 3 years with a 3-year renewal, and I 
recommend that Congress be asked to amend the law accordingly.” 
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The institute has no opinion to express with respect to those provisions of 
S. 2770 that would prescribe standards for the issuance of passports by the 
State Department since these concern matters of fundamental Government 
policy in the field of foreign relations. 

With respect to S. 3344 and S. 4110, the institute desires to comment only on 
certain provisions of title II: Requirements for Issuance of Passports. Under 
the terms of section 202 of the bills, the fee would be increased from $1 to $2 for 
passport applications processed by clerks of Federal courts and agents of the 
Passport Office, thereby increasing the cost of the passport from $10 to $11. At 
present the fee authorized to be charged by clerks of State courts for processing 
applications is $2. The institute feels that the cost of the passport, including 
application fee, should not be increased. The passport renewal fee is $5. 

In his report to the President, Mr. Randall made the following statements 
which we wholeheartedly endorse: 

“Studies are still underway to assess the actual cost of issuance of passports. 
The fee should be in line with such costs and should not be employed as a general 
revenue measure. I recommend that the passport fee charged the paying appli- 
cant be commensurate with the actual cost thereof.” 

Section 202 of S. 3344 and S. 4110 would confirm by statutory enactment the 
policy now followed by the State Department with respect to passport fees by 
providing as follows: “No fee shall be collected for passports issued to oflicers 
or employees of the United States proceeding abroad in the discharge of their 
official duties, or to members of their immediate families, accompanying or 
residing with him abroad, * * *.” 

The Randall report to the President contained the following statement: 

“T do not believe that the people who pay for passports should subsidize the 
more than 100,000 passports issued without cost to Government officials and 
employees, their dependents, and to others traveling on oflicial missions.” 

We thoroughly subscribe to the above statement. 

In its study of the cost of issuing and renewing passports, as contained in 
Senate Report No. 1288 (85th Cong., 2d sess.), dated February 13, 1958, the 
General Accounting Office has the following to report: 

“The period of our study covered the calendar year 1956. * * * Issuances 
and renewals for that year totaled 709,939 passports; issuances and renewals 
were considered as individual units having the same unit cost. Total costs 
amounted to $5,818,650,’ resulting in an average unit cost of $8.20* per passport 
issued or renewed. 

+ bd Be a * * s 


“On the total volume of issuances (555,691) and renewals (154,248) in 
calendar year 1956, total fees would amount to $5,772,459. However, fees are 
not collected on passports issued or renewed to Government employees and their 
dependents. The Passport Office does not maintain statistics on the number of 
‘no fee’ passports issued or renewed ; however, it estimated that during calendar 
year 1956 the ‘no fee’ passports issued and renewed in the United States totaled 
110,580 and 4,570, respectively. Similar estimates were not developed for over- 
seas issuances and renewals. ‘No fee’ passports are included in the total issu- 
ances and renewals stated above for the calendar year 1956 and were considered 
in determining the unit costs reported herein.” [Italic supplied. ] 

On the basis of the estimated unit cost of $8.20 for issuing or renewing a 
passport as contained in the GAO report, the total cost to the Passport Office 
of issuing or renewing the approximately 115,150 no-fee passports issued in 1956 
amounted to above $944,230, of which $115,150 is presumed to have been re- 
imbursed to the Passport Office in the form of the $1 passport application fee 
which is required to be paid by all passport applicants, including Government 
officials and employees and the members of their immediate families, when 
applying to the Passport Office for their passports. Thus, the effect of issuing 
no-fee passports is to increase the cost of passports to paying applicants. To 
say the least, it is neither fair nor equitable to require the paying applicants to 
assume the burden of defraying most of the cost to the Passport Office of issuing 
over 100,000 no-fee passports to Government officials and employees and their 





1The Travel Advisory Committee of the Department of Commerce adopted and sent to 
the Senate Committee on Government Operations in April the report of its Task Force on 
Passport Fees, which took exception and raised certain questions with respect to the 
conclusions reached by the General Accounting Office as to the total and individual costs of 
issuing and renewing passports. The AMMI, upon the recommendation of its_passenger 
traffic committee, urged adoption of the task force report by the Travel Advisory Committee. 
Our use of the GAO cost figures in this respect is simply for purposes of illustrations and 
should not be construed as acceptance of such figures. 
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immediate families at a total estimated cost of over $800,000 each year. The 
transfer of this enormous expense from the paying applicants to the Government 
departments and agencies where it properly and rightfully belongs should have 
the effect of reducing the cost of the passport to the paying applicants. 

The statement in the GAO report that “fees are not collected on passports 
issued or renewed to Government employees and their dependents” would appear 
to indicate that the $1 passport application fee which such employees and the 
members of their immediate families are required to pay when applying to the 
Passport Office was not taken into account by the GAO in computing the total 
fees collected by the Passport Office for issuing and renewing passports in 1956. 
We desire to point out, however, that if the total amount collected by the Pass- 
port Office in $1 passport application fees charged Government employees and 
members of their immediate families is to be included in the total cost to the 
Passport Office of issuing and renewing passports to such employees and their 
families, as we have indicated above, then the total amount of such passport 
application fees so collected must of necessity be taken into account in computing 
the total fees collected by the Passport Office for issuing and renewing passports. 
This would boost the GAO figure of total fees collected in 1956 from $5,772,459 
to at least $5,887,609. The fee charged for the passport itself upon issuance is 
$9 and $5 for renewal as distinguished from the passport application fee. 

The institute therefore strongly recommends that section 202 of S. 3344 and 
S. 4110 be amended to provide that (1) each Government agency or department 
shall reimburse the Passport Office for the cost of issuing passports to officials 
and employees of such Government agency or department and their immediate 
families, or (2) Government officials and employees shall pay for passports 
issued to them and to the members of their immediate families with authoriza- 
tion to obtain reimbursement from the Government departments or agencies 
by whom they are employed. (The cost of the application fee is nuw reim- 
bursed to the Government officials and employees by their respective departments 
or agencies. ) 

It is our understanding that the latter procedure is favored by Senator Thomas 
C. Hennings, Jr. (Democrat, of Missouri), who, as you know, introduced 8. 3344 
on his own behalf and that of 15 other Senators. You will recall that Senator 
Hennings made the following statement at the time he introduced S. 3344: 

“There is one issue which I have not included in the bill, but which I think 
should be considered by the committee to which the bill is referred. 

“Under the present law, persons who are traveling abroad on official Govern- 
ment business must pay the application fee of $1 or $2, but the passport is issued 
free of charge. The person who obtains the passport then files a voucher and 
receives a remittance of his application fee. This causes the Passport Office a 
book loss of $9 for each free passport issued. The Passport Office is a business 
office, and should operate on a sound business basis. This could be accomplished 
by charging the applicant the full cost of a passport, and then he could file his 
voucher for $11, instead of $2. This would put the Passport Office on a sound 
financial basis.” 

The institute urges that section 206 of S. 3344 and section 205 of S. 4110 be 
amended to provide that a passport may be renewed for a period of 3 years, 
instead of 2 years. 

The institute strongly urges that the Committee on Foreign Relations give 
favorable consideration to Senator Javits’ bill, S. 3998, with a view to having 
this bill enacted into law this year. As you know, this bill would amend the act 
of July 3, 1926, to extend the validity periods of original and renewed passports 
from 2 to 3 years, for a maximum validity period of 6 years. This bill would 
implement the recommendation in the Randall report in this respect. 


WASHINGTON, D. C., July 17, 1958, 


STATEMENT OF AMERICAN VETERANS’ COMMITTEE BEFORE THE SENATE FOREIGN 
RELATIONS COMMITTEE ON PASSPORT LEGISLATION 


Mr. Chairman, members of the committee, my name is Theodore A. Miller. I 
am here today to present the statement of the American Veterans’ Committee, 
otherwise known as AVC, an established veterans’ organization born during 
World War II but made up of veterans of both World Wars and the Korean 
war. We observe the philosophy of citizens first, veterans second. This matter 
of passport legislation which is before your committee, however, requires us to 
draw no such distinction or to explain why a veterans’ organization seeks to be 
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heard. We are here as citizens and as veterans. Our war veteran members are 
peculiarly well acquainted with overseas travel, without benefit of passports. But 
we want the rest of our countrymen to visit the world as civilians, perhaps, if 
more do, we will have no more overseas veterans. Therefore, today we appear 
in opposition to legislation which would deny foreign travel to law-abiding 
Americans by conditioning travel upon the pleasure of the State Department. 

Before commenting on this legislation, however, we want you to know that 
at our last convention we were mindful of the matter. Indeed, in a platform 
which included statements on over a hundred subjects we placed this subject third 
included it in our remarks in reaffirmation of belief in the Bill of Rights. 

e said: 

“The right to travel.—The right of an American citizen to travel abroad should 
not be arbitrarily abridged by the Federal Government. A citizen should be 
free to leave this country without an ‘exit permit’ which the passport has in 
recent years in large part become.” 

This exhortation of the executive branch came out of our deep conviction 
that such conduct was oppressive, repugnant to our form of government and the 
society it nourishes, and thus contrary tolaw. That conviction has been affirmed 
by the Supreme Court and is now declared the law of the land. The executive 
branch, however, seeks to legalize those same practices by enlisting the support 
of this committee and the Congress. But we are sure that this committee will 
recognize this legislation as unconstitutional and declare it so. For it must 
be said at the outset that the President’s bill cannot stand the tests of our 
Constitution as we understand the Bill of Rights and as we believe the Supreme 
Court to have treated the matter. 

The Supreme Court has said: 

“The right to travel is a part of the ‘liberty’ of which the citizen cannot be 
deprived without the due process of law of the fifth amendment. Freedom of 
movement is basic in our scheme of values” (Kent v. Dulles, U. 8S. Supreme 
Court, No. 481, October term, 1957, p. 9). 

Movement, travel, is an indispensable function of thought, of speech, of the 
press, in short, of all communication. Even Kant, who is said to have written 
for years from the confines of his room, needed the communications he received 
through other books containing thoughts recorded by authors who moved, ob- 
served, and reported. The right to travel is thus embraced in the right to speak 
and to write. And under our Constitution we do not permit a prior restraint 
upon speech or the written word because we believe them to be crucial to our 
existence and progress as a free society; thus, such punishment for the past use 
of words as is sanctioned is in consequence of past violation of laws. 

Yet the administration bill not only provides for a prior restraint upon 
travel but would authorize such prior restraints to become absolute bans 
against travel where it is conceded that no prospective violations of law can be 
shown as justification. 

Section 103 (6) (i) of the administration’s bill authorizes a denial of a pass- 
port where permission would violate any law of the United States. But that is 
not sufficient for the administration. It wishes to go further. It wants to 
restrain freedoms where the proposed conduct is lawful. It says so in sections 
103 (6) (ii) and (iii) where it has added to the prohibitions based upon illegal- 
ity contained in subsection (i) provisions for abridgment of freedom where the 
conduct would “seriously impair the conduct of the foreign relations of the 
United States; or be inimical to the security of the United States.” Such 
conduct cannot be illegal else there would have been no need for its specification— 
section 103 (6) (i) would have taken care of it. 

There is no legal support for these conditions upon the right to travel. The 
only explanation for these proposals that we can deduce is that either the State 
Department failed to read the Supreme Court’s opinion in Kent v. Dulles and 
continues to believe that the right to travel is merely a privilege subject to 
arbitrary abridgement by the Secretary when in his view a person’s travel might 

clash with the Executive’s conduct of foreign relations, or the State Department 
is asserting authority to enact new laws respecting interference with our for- 
eign relations or security, the suspected prospective violation of which is subject 
to punishment in the form of a formal denial of the right to travel. In either 
case, the State Department is wrong and this bill is contrary to our Constitution. 
It cannot abridge the freedoms of a law-abiding citizen and it cannot make 
laws by itself. President Truman cited the national security during a hot 
war with the Communists when he seized the steel mills but it did not persuade 
the Supreme Court. 
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We have talked about prior restraints. We would like to emphasize the 
features of this bill which make plain the authority for this. In section 103 
(6) (ii) and (iii) the State Department is authorized to forecast the conduct 
of a passport applicant and upon the basis of such a forecast to grant or deny 
permission to travel. This authority is contrary to all of our traditions and 
beliefs. If any concept is imbedded into our culture it is that a man is pre- 
sumed innocent until proved guilty. 

There is a more ominous provision in this bill. It would presume ineligible 
for the freedom to travel one who knowingly engages “in activities in further- 
ance of the international Communist movement.” This provision could apply 
to the members of organizations who have witnesses before this committee in 
opposition to the administration’s bill. We would not be surprised to find that 
the Communist Party opposes this bill nor that the State Department believes 
that failure of this bill would further the international Communist movement. 
If it did not it would not recommend it. The Communists, of course, always 
oblige with the deception—unrecognized unfortunately by many in public life 
today—that they are in the vanguard of freedom fighters. Most Americans 
support freedom. Some, though, believe that today too much freedom furthers 
the Communist cause. Thus, the term “activities in furtherance of * * * the 
international Communist movement,” raises many questions. What “activities” 
place one off limits? Support of freedoms? How many court decisions will it 
take to answer that question? 

We believe that the vice of this bill and all others like it that have been intro- 
duced stems from a confusion of purpose. The bills do not deal only with the 
simple function of a passport—notice to a foreign government that the bearer 
is entitled to such protection of the American Government as can be afforded 
by it. Instead, the bills are confused with attempts to regulate communism 
overseas by denying freedoms there which could not be denied here and by at- 
tempts to implement our foreign policy by drafting us all into the Foreign 
Service or by attempts to protect our national security by enlisting us into 
Government service. 

The executive wants to forbid assembly overseas between American Commu- 
nists and their allies on the one hand and their opposite number from other 
countries on the other. But we must assume that the reasons which prompted 
the administration to conclude that foreign assembly v.. Communists or their 
allies constitutes a threat to our security or an impairment of our foreign rela- 
tions likewise must be assumed to justify the same conclusions as to domestic 
assembly. Yet, the Government may not now forbid American Communists or 
their allies from assembling or communicating with each other in this country, 
nor, paradoxically, may it forbid the export of Communist-authored books or 
recordings abroad. 

What the administration seems to be doing is staking out a private domain 
for itself abroad where it may ignore the Constitution and treat its citizens 
arbitrarily. In effect it wishes to license conduct abroad on its own terms and 
within its own frame of reference, the Constitution notwithstanding, and asks 
that it may even revoke the license when the holder thereof is abroad. 

Thus, if an American is engaging in conduct deemed obnoxious by the State 
Department and deemed to impair the conduct of our foreign relations—perhaps 
an argument over local politics between an American and a native of the coun- 
try visited—the Department may revoke the license and order the offender 
home. But a passport application is not an application for employment as a 
Foreign Service officer nor is the grant of a passport induction into the Govern- 
ment service. 

All of the foregoing features inherent in this proposed passport legislation are 
fraught with unconstitutionality primarily because they constitute a prior re- 
straint on the freedom of communication and travel and secondarily because 
they apply vague standards. But apart from those considerations, these fea- 
tures are objectionable because they should not be present in a passport bill and 
have nothing to do with pussports. 

If the administration wants a law forbidding American Communists from 
assembling abroad with foreign Communists let it ask for it. If it is enacted 
and is deemed constitutional American Communists can be punished thereunder 
for violations thereof. If it wants a law prohibiting Americans from impairing 
the conduct of foreign affairs abroad or from conduct by Americans inimical to 
the security of the United States or, if it wishes to punish by “imprisoning” 
within the United States for past behavior likely to impair our foreign relations 
or probably inimical to the security of the United States it should ask for such 
legislation. 
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In the meantime, however, law-abiding American citizens should be permitted 
to exercise their constitutional rights. Today foreign travel is a reality for 
millions of our citizens. It should not be impaired until legislation inimical to 
our basic freedoms—our fundamental national security—has worked its way 
through the courts to its ultimate doom. 

There is a bill which has been introduced into the Senate which meets the 
objections we have outlined above. It was introduced July 15, by Senator 
Humphrey. It is a simple bill. First, it says that a passport is not necessary 
to foreign travel. Second, it says that anyone owing allegiance to the United 
States shall be issued a passport if foreign travel will not violate any laws. It 
makes of a passport what it is intended to be—identification of the bearer as a 
person entitled to the protection of the American Government. 


STATEMENT oF Dr. JEROME Davis, D. D., LL. D. 


It is my conviction that the right to travel is one of the basic rights of a citi- 
zen of any free country. This does not mean that in time of war there should 
not be restrictions, nor does it mean that a person who is awaiting trial or who 
is on parole, should necessarily be given a passport but, except for instances as 
clear and unmistakable as these, all other citizens should be entitled to pass- 
ports to travel abroad in time of peace. 

If a passport is denied for any reason, such reason with the names of the 
witnesses on whom the State Department relies in the matter with a summary 
of the evidence of each witness, shall be given in writing to the unsuccessful 
applicant. Such statement may form the basis of an appeal to the appropriate 
United States circuit court of appeals, which may require the State Department 
to furnish a transcript of the entire record. Appeals on all questions of law 
shall be to the Supreme Court of the United States on certiorari. 

As a United States citizen placed in charge of American YMCA war work in 
Russia, I have seen the Communist regime at firsthand. I am unalterably 
opposed to communism, but one of the reasons I am opposed is their lack of 
freedom for the individual. One evidence of this is that passports are withheld 
to all persons who might impair the foreign relations of the Soviet Government. 
This Communist practice is now the one that is proposed to be made legal in the 
United States. 

On May 12, 1958, the Associated Press said: “President Eisenhower sent to 
Coongress today a report recommending the liberalization of travel restrictions 
as one of the best means of improving international relations.” Now the State 
Department is recommending the passage of a bill restricting the constitutional 
right to travel and obviously intended to thwart the ruling of the United States 
Supreme Court in regard to the issuance of passports to American citizens. 

I want to make clear that I am not arguing that citizens who have been 
accused of crimes and are awaiting trial should be given passports, but I do not 
believe in the Communist procedure of denying passports on the authorization 
of a single individual, even the Secretary of State. 

I want to quote from the editorial in the New York Times of July 9 attacking 
this proposed law. The editorial declares: 

“The proposal of President Eisenhower goes far beyond that point, how- 
ever. While reaffirming ‘the inherent rights of American citizens,’ he asks 
that the Secretary be given power broad enough to ‘prevent Americans from 
using passports * * * where their presence would conflict with our foreign policy 
objectives * * *.’ Although the draft bill that the State Department sent up to 
Congress yesterday does stress ‘activities’ rather than ‘beliefs,’ it is difficult to 
see how and where under this legislation the line will be drawn. For instance, 
the bill would surely give legislative support to the indefensible position of Secre- 
tary Dulles in respect to his previous withholding of passports to American news- 
men desiring to go to Communist China—thereby confusing the conduct of a 
specific foreign policy with the right of the people to know the facts on which 
that foreign policy may or may not be based. 

“The terms of the bill would permit, at least to some degree, a restoration of 
what we have repeatedly denounced as the ‘political means test’ that the State 
Department has insisted on applying to Americans desiring to travel abroad. 
We are convinced that neither the good name nor the security of the United States 
would thereby be aided. In fact, if this bill passes, quite the reverse will be 
true.” 

End of quote from the New York Times. I am in entire agreement with the 
editor of the New York Times. I believe if this bill is enacted into law it 
will mean a strong weapon the Communists will use against us all over the 
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world. It will be used to show that we really do not practice the democracy 
and freedom we profess. It will hurt us far more than the damage one Ameri- 
ean can do by traveling abroad. For an American who is restricted from travel 
abroad by the United States Secretary of State can still send to foreign coun- 
tries any statement he wishes. He can still make any statement he wishes 
in the United States and this can reverberate around the world. It is my judg- 
ment that the previous denial of a passport to the world renowned singer, Paul 
Robeson, has hurt the United States in neutral countries such as India and in 
most of the Asian-African bloc. 

As a colonel in the Civil War my father fought to make America free. When 
I was a boy he indoctrinated me with the belief that America was the freest 
country in the world. At that time we could even travel abroad without a 
passport. My father repeatedly stressed the fact that all Americans could have 
passports regardless of their beliefs or their activities. Let us not jeopardize 
the heritage of freedom and democracy which have made this country noted 
throughout the world as “the land of the free and the home of the brave.” I 
strongly urge that Congress reject bill 8. 4110 which is now before this committee. 


STATEMENT BY ARNOLD JOHNSON, SECRETARY OF PusLic AFFAIRS, COMMUNIST 
Party, U.S. A., ry Opposition To S. 4110 


Mr. Chairman and members of the committee, I am Arnold Johnson, an active 
member of the Communist Party and secretary of public affairs, Communist 
Party, U. S. A. I appear on behalf of the Communist Party in opposition to 
S. 4110, a bill to provide standards for the issuance of passports, and other pur- 
poses. In the newspapers this is known as the Dulles bill, and I will generally 
refer to it as such with due respect to the chairman of this committee, Mr. Green, 
who introduced this bill by request. 

My statement will include: 

1. The right to travel as defined by the Supreme Court. 

2. Comments on the power sought by the Secretary of State. 

3. The historical background and views of Mr. Joseph N. Welch, Prof. Henry 
Steele Commager, and Prof. Louis Jaffe, on the emergency passport problem since 
1941 and my comments on the demand by Secretary Dulles to make a wartime 
practice on passports a permanent part of our law. 

4. Comments on certain specific features of the proposed bill on the power 
“to prescribe regulations” and the denial of passports to those who would “seri- 
ously impair the conduct of the foreign relations of the United States or be 
inimical to the security of the United States.” 

5. Comment on President Eisenhower’s message. 

6. Comment on the letter from Secretary of State Dulles, and, finally, 

7. The rights of Communists to travel. 

In brief summary, we hold that Senate bill 4110 is an expression of McCarthy- 
ism, of that which the American people have repeatedly repudiated in the elec- 
tions. This bill is directed against all Americans who advocate peace, who dis- 
agree with Mr. Dulles, and not only against Communists and those who associate 
with Communists. It is a demand that all who travel must conform to the ideas 
of Mr. Dulles. It restricts and denies the democratic liberties of every American 
who would travel outside the boundaries for any purpose. It is contrary to the 
desires of the American people for liberty and peace. 


1. THE RIGHT TO TRAVEL 


Any person who is able to read English—and who reads the recent Supreme 
Court decision in the case of Rockwell Kent and Dr. Walter Briehl and then 
reads the language of the Senate bill 4110 as written by Secretary of State Dulles, 
will come to the obvious conclusions: that Dulles is among those who defy the 
Supreme Court on issues of civil liberty and civil rights, and in this bill he again 
defies the will of the American people for peace. 

The Supreme Court said in its majority opinion: “The right to travel is a part 
of the ‘liberty’ of which the citizen cannot be deprived without the due process 
of law of the fifth amendment. So much is conceded by the Solicitor General. 
In Anglo-Saxon law that right was emerging as early as the Magna Carta.” And 
then the Court further declares: “Freedom of movement across frontiers in either 
direction, and inside frontiers as well, was a part of our heritage. Travel abroad, 
like travel within the country, may be necessary for a livelihood. It may be as 
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close to the heart of the individual as the choice of what he eats, or wears, or 
reads * * *,” 

And further, the Court says: “Freedom of movement has large social values. 
As Chafee puts it, “* * * foreign correspondents and lecturers on public affairs 
need firsthand information. Scientists and scholars gain greatly from consul- 
tations with colleagues in other countries. Students equip themselves for more 
fruitful careers in the United States by instruction in foreign universities. Then 
there are reasons close to the core of personal life—marriage, reuniting families, 
spending hours with old friends. Finally, travel abroad enables American citi- 
zens to understand that people like themselves live in Europe and helps them 
to be well informed on public affairs. An American who has crossed the ocean 
is not obliged to form his opinion about our foreign policy merely from what he is 
told by officials of our Government, or by a few correspondents of American 
newspapers. Moreover, his views on domestic questions are enriched by seeing 
how foreigners are trying to solve similar problems. In many different ways 
direct contact with other countries contributes to sounder decisions at home.” 

And then the Court emphasizes: “Freedom to travel is, indeed, an important 
aspect of the citizens’ ‘liberty.’ ” 

In its concluding paragraph, the Supreme Court declared: “To repeat, we 
deal here with a constitutional right of the citizen, a right which we must assume 
Congress will be faithful to respect.” 


2. SECRETARY DULLES BIDS FOR UNCONSTITUTIONAL POWER 


In reading President Eisenhower’s message, and Secretary Dulles’ letter, as 
well as the proposed draft bill submitted by Secretary Dulles, one is struck by the 
arrogant flaunting and utter disregard of the arguments and reasoning of the 
Supreme Court. And while the Court expresses a confidence that Congress will 
properly regard the Constitution, Secretary Dulles cracks the whip and calls 
on Congress to brush aside the constitutional questions. There is something very 
sinister in this kind of demand for power and authority beyond the Constitution— 
and Congress must not grant it. 

This bill, and the messages of the President and of the Secretary of State 
accompanying the bill, add up to an unwarranted and cynical repudiation of the 
message sent by President Eisenhower to Congress on May 12 of this year 
recommending liberalization of travel restrictions as one of the best means of 
improving international relations. 

The fact is that the Secretary of State is demanding a restriction upon not only 
Communists, but also upon every advocate of peace, upon all who disagree with 
Dulles, and upon every person who seeks a passport. He is seeking power to 
pry into the beliefs, the associations, the activities of every American citizen who 
wants to travel abroad—even if that person only wants to go abroad to visit a 
relative, or to study, or to enjoy oneself, or go on a honeymoon, or pursue one’s 
work, or sing, or any other reason. ‘This bill is a monstrous bid for arbitrary 
power. 

The trickery which the Secretary has used in making this demand should be 
awarning. He wants only to ask a couple of questions of every applicant and to 
have power “to prescribe regulations.” 

With a slanderous charge against us Communists, he wants not only an author- 
ization of power, but also he demands that Congress ignore or defy the consti- 
tutional reasoning of the Supreme Court. Congress should reject both demands 
and reject this measure in its entirety. 


3. THE HISTORICAL BACKGROUND AND VIEWS OF PROMINENT AMERICANS 


We have quoted from sections of the Supreme Court decision. We could also 
refer to the Magna Carta of the year 1215 which in its 42d chapter grants that 
“it shall be lawful to any person, for the future, to go out of our kingdam and to 
return safely and securely, saving allegiance to itself.’ Thus the right to travel 
has a long history, and continues to the present with the American endorsement of 
the Universal Declaration of Human Rights that “everyone has a right to leave 
any country, including his own, and to return to his country.” Secretary Dulles 
is asking this Congress to scrap that long tradition and our endorsement of that 
declaration. Congress must not be whipped into line. 

Many prominent Americans have written on this subject. Significantly, the 
great preponderance of serious writing in our magazines and newspapers has 
been opposed to the State Department policies in restricting passports. Thus, 
Joseph N. Welch, the Boston lawyer who is well known to the Senators and the 
American people for his role in turning the tables against McCarthyism, writes 
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in the Saturday Review of January 11 of this year: “Is there something about 
travel by an individual which can make it so significant that from the standpoint 
of national safety the Federal Government should be allowed to control travel 
by the passport device? I think the answer is in the negative.” 

Then he presents argument for his answer in the negative, in the course of 
which he argues effectively against the policy of the State Department in rela- 
tion to travel in China, and declares: “Surely more and more knowledge of Red 
China must be good for the United States. A policy of nationally enforced 
ignorance in respect to a large and growing nation can scarcely be an enlight- 
ened policy.” And then Mr. Welch concludes: “If I had my way, I would mul- 
tiply travel tenfold all over the world, and a hundredfold in some areas. I 
would wish to multiply by a hundred the number of Americans visiting Russia 
and China, and multiply by a hundred the number of Russians and Chinese visit- 
ing us. Such an interchange must make for understanding, for lessened ten- 
sions, and, at least to a miniscule extent, diminish the likelihood of war. 

“But travel should be mostly for fun. And fun it is, too—gentle, harmless 
fun. The right to travel is one of my great freedoms. I do not wish to see 
it impaired or restricted. I do not like being required to get a permit to travel, 
any more than I would like the necessity for a permit to laugh or to smile—even 
at our State Department.” 

In that same issue of the Saturday Review, Henry Steele Commager, professor 
of history at Amherst College and Columbia University, writes a guest editorial 
on A Nation of Travelers in which he reviews the history of the right to travel 
in relation to our country, and then concludes: “Of all modern nations ours 
should be the most hospitable to foreign ideas and to foreigners, for on hospitality 
to men and ideas from abroad we throve and grew great. Of all modern 
nations ours should be the most zealous to promote social and intellectual inter- 
course among peoples, for out of this intercourse came a large part of American 
culture.” 

Professor Commager points out that “half a century ago no passports were 
necessary for travel except to Czarist Russia, and no government—certainly 
no American Government—dreamed that it could prevent an American from 
traveling abroad.” 

Prof. Louis Jaffe of the Harvard Law School, in an article on Foreign Affairs 
of October 1956 on the historical point, writes: “Nor would the traveler, at 
least in time of peace, have needed a passport to leave his own country. That 
had always been true for an American citizen and remained true until 1941. 
It had been true for centuries for an Englishman and is still true.” 

Significantly, the dissenting opinion of the Supreme Court in the Rockwell 
Kent and Dr. Walter Briehl case, points out: “Were this a time of peace, there 
might very well be no problem for us to decide, since petitioners then would not 
need a passport to leave the country.” 

The Secretary of State is demanding this legislation to impose permanently 
upon the American people a pattern which did not exist before 1941 and which 
violates the American way of life. He seeks to make Congress legalize his 
illegal acts of usurped power of these past years. In effect, Secretary Dulles 
is using the passport issue to get from Congress a repudiation not only of the 
Supreme Court, but also to erect further obstacles and barriers to the promo- 
tion of peaceful coexistence of countries with different social systems. These 
implications make it all the more imperative that this legislation should be re- 
pudiated. Instead of this bill which seeks to restrict and prohibit travel, this 
Senate committee should seek to implement the Supreme Court decision with 
supporting legislation which would encourage and facilitate travel and restore 
the patterns of travel and the free exchange of ideas, which are in keeping with 
the strengthening of peace. At this particular moment and on the issue of pass- 
port legislation, this means that this Senate committee should reject the Dulles 
bill and all similar legislation and allow the Supreme Court majority decision 
to stand as the guide to the State Department on this issue. 


4. ON SPECIFIC FEATURES OF THE PROPOSED BILL 


Any examination of the specific features of this legislation would add reasons 
for opposing this bill. For example, the Secretary of State asks for authority 
“to prescribe regulations consistent with this act.” 

Then, without giving any detail of what the Secretary will put on the appli- 
cation, the bill makes failure to fill out completely the prescribed application, 
sufficient basis for refusing a passport. Thus, after all these years of admitted 
controversy and after a most serious rebuke by the Supreme Court as well as 
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other courts, Secretary Dulles is asking for a blank check of arbitrary power. 

Within that blank-check formula he also asks Congress to outlaw travel 
rights from certain categories including among others those American citizens 
who have never been charged with the violation of any law inside the United 
States but “as to whom it is determined upon substantial grounds that ther ac- 
tivities or presence abroad or their possession of a passport would * * * 
seriously impair the conduct of the foreign relations of the United States or 
be inimical to the security of the United States.” 

That is a big demand for power to make every traveler conform to the will, 
to the brinkmanship, of Secretary Dulles. Under this rule, not only a Congress- 
man, Leo Isaacson, was denied a passport when a Congressman, but the Secre- 
tary would even have power over the members of this Foreign Relations Com- 
mittee and everybody else. 

Prof. Louis Jaffe in the main calls for restrictions and is quoted favorably by 
Justice Clark and the dissenters. However, he concludes his article in Foreign 
Affairs on this very point: “The right to go abroad may not be of so exalted 
a nature as the right to move about, to associate and to speak within one’s 
country; thus to participate in the community’s life is the paramount oppor- 
tunity and duty of the citizen. But it is nevertheless a right or great moment; 
it is liberating for the individual and fructifying for his own community. 
It will be said that certain individuals misrepresent us abroad, that they may 
bring our policy, our culture, or our humanity into disrepute. But what 
government, what courts, what bureaus are capable of judging who shall speak 
for us, what manners are comely, what culture is sound, what policies are 
sacrosanct? Who are the persons competent to make such judgments? What 
law can establish a standard for such action? To put these questions is to give 
the answer. It becomes clear how monstrous it is, into what perversity we have 
fallen, when a minister of the gospel cannot go abroad because some minor 
Official disapproves of his political activity. What began in an alarmed con- 
cern for the country’s safety concludes in routines of unmitigated gall.” 

Prof. Henry Steele Commager concludes his article on a similar theme which 
applies to this legislation. He declares: “These things should be clear: 

“It is not in the best interest of the United States to punish by administrative 
rulings what is not a crime and not subject to legal penalties, for this makes a 
travesty of justice. 

“It is not in the best interest of the United States to foster or to indulge the 
exercise of illegal authority by administrative bureaus. 

“Tt is not in the best interest of the United States to induce conformity or to 
silence criticism by administrative penalties, for our system of government can 
flourish only where there is unrestricted criticism. 

“It is not in the best interest of the United States to make travel—or 
travelers—an instrument of foreign policy, certainly not of the vagaries of State 
Department policy as ineptly interpreted by obscure Officials. 

“It is not in the best interest of the United States to put up barriers to travel, 
or to the interchange of persons or of ideas of whatever character. 

“It is not in the best interest of the United States to confess to the world 
that we are afraid of what our own people may say about us, or to confess that 
we are so sensitive that we cannot stand criticism or unfriendly discussion and 
that we seek to silence such discussion. 

“What our State Department needs is more trust in the good spirits of our 
people. Its current policy toward travel—both by Americans and by foreigners— 
is a vote of no confidence in the intelligence and integrity of our people. It is 
unworthy of the State Department to avow such a policy; it is unworthy of the 
American people to tolerate such an avowal.” 

The views of the members of the Supreme Court, of Mr. Welch, Professor 
Jaffe, Professor Commager, the words of the Magna Carta, and of the Universal 
Declaration of Human Rights, represent a cross section of political thinking 
which is generally considered as expressive of the views of the American people. 
While the individuals I have quoted are non-Communist and probably most 
vigorously anti-Communist, their views are in varied degree opposed to this 
legislation. We could also quote the Republican New York Herald Tribune 
editorial of July 9 which practically damned this bill with faint praise. Much 
more thorough was the New York Times editorial of the same date, which 
eoncluded : 

“The terms of the bill would permit, at least to some degree, a restoration of 
what we have repeatedly denounced as the political means test that the State 
Department has insisted on applying to Americans desirous to travel abroad. We 
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are convinced that neither the good name nor the security of the United States 
would thereby be aided. In fact, if this bill passes, quite the reverse will be 
true.” 

Other editorials and writings or comments could be quoted which condemn 
the arbitrary usurpation of power by the State Department in the denial of 
passports to hundreds of Americans. That Secretary Dulles should use the 
power of passport denial to keep a single American in a form of house arrest 
within the boundaries of our ccuntry, has done unlimited harm to our country. 
And he has done it on many occasions. To sanctify this practice by passing this 
law will only emblazon the malice of that restriction and bring into sharper 
relief the violation of democratic principles. Our country’s prestige suffered 
immeasurable harm when the McCarran-Walter immigration law was passed 
with its chauvinist racial superiority features cloaked in the cuota system, with 
its political inspection and criminal fingerprinting. Our country cannot afford 
to extend those same basic practices to our own citizens wishing to visit other 
lands and peoples. The interests of our country demand the rejection of this 
bill and the restoration of peaceful travel. 


5. ON PRESIDENT EISENHOWER’S MESSAGE 

President Eisenhower referred to this legislation in his message and declared: 
“Bach day and week that passes without it exposes us to great danger.” The 
New York Times declares in a summary pointed sentence: “We do not accept 
this judgment.” 

We Communists condemn the President’s message more vigorously and com- 
pletely. We believe that the editorial in the Worker of July 13 hits the nail 
on the head, That editorial reads: 

“President Eisenhower's message to Congress requesting passage in this ses- 
sion of a bill that would countermand the Supreme Court’s recent decision on 
passports, should &tamp General Eisenhower as a full-blown reactionary. The 
brand of modern Republicanism he represents has nothing in common with even 
moderate liberalism. 

“Occasional sniping by McCarthyites at the President has nurtured illusions 
among some Americans that perhaps there is something to Eisenhower liberalism. 

“The President’s refusal to take a clear stand on desegregation during his 
recent meeting with Negro leaders, and now his demand for a law giving the 
Government clear statutory authority to ban a passport to Americans whose 
ideas conflict with administrative foreign policy or where their presence con- 
flicts with our foreign policy objectives, should leave no doubt on the thinking 
that today dominates the White House. 

“The Supreme Court simply restored a long-standing right for Americans— 
all Americans—to engage in free travel. The Government w:'s ordered to grant 
passports to persons like Paul Robeson and Rockwell Kent. But the President 
now says in his message that each day and week that passes under the high 
ourt’s ruling, exposes us to the dangers of travel by persons like Robeson 
and Kent. 

“On July 4, Ambassador Thompson, speaking in Moscow over TV, told the 
people of the Soviet Union that the one thing most needed is greater contacts 
and exchange of information between our peoples. What hypocrisy that several 
days later the President should ask for congressional emergency action to close 
quickly the doors through which Americans not favored by Mr. Eisenhower may 
travel abroad.” 

The Wall Street Journal of July 14 in a lead editorial on “Mr. Robeson Takes 
a Trip” declares: 

“The baritone is on his way because the Supreme Court decided recently that 
the State Department didn’t have the right to deny a man a passport just because 
the Government didn’t like a man’s views about this country or about communism. 

“We thought the Supreme Court right then, and we think the President is 
wrong now, to ask Congress to pass a law returning that power to the State 
Department.” 

Then the editors give a series of arguments in support of their views. 


6. ON THE DULLES’ LETTER 


There is something ironical and ominous in that Scretary Dulles had just 
visited General De Gaulle in Paris, who had just taken power beyond the French 
Constitution to force conformity at home and to continue forceful oppression of 
colonial peoples. Upon his return, Secretary Dulles went into conference with 
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President Eisenhower. Then the President sent his message to Congress, fol- 
lowed by the letter and this draft bill from Dulles. On the next day, the Presi- 
dent and the Secretary traveled to Canada. 

The Dulles letter exposes the danger to the United States as emanating from 
the mentality of Dulles himself. He announces: “We are today engaged for 
survival in a bitter struggle against the international Communist movement.” 
He declares that it seeks on every front to influence foreign governments and 
people against the United States and eventually by every means, including vio- 
lence, to encircle the United States and subordinate us to its will. 

This is utter nonsense coming from the Secretary of State and endangers the 
peace of the world as well as the future of our country. Such irresponsible 
political declarations feed the danger of accidental nuclear war—and bring into 
question again the fitness of the man for his office, let alone his right to use such 
argumentation to seek legislation in his own desire for power. Such an argument 
to this committee is equivalent to blackmail. One would think that the Soviet 
Union had established military bases in Canada and Mexico—but this Foreign 
Relations Committee surely needs nobody to remind them as to the location of 
some 250 United States military bases encircling the world, and the stationing 
of American troops in all corners of the world. The encirclement argument from 
the Secretary is hollow and shabby. 

Since the Secretary of State has raised the question of the more comprehen- 
sive view of the world today as the background on which to discuss this legis- 
lation, it may be in order for this committee to hold extensive hearings on a 
number of points in the interest of peace and the welfare of our country. Many 
Americans have pointed to the necessity of the United States calling a halt 
to all test of nuclear weapons, the urgency of a Senate resolution for outlawing 
nuclear war, the recognition of the Chinese People’s Republic and the estab- 
lishment of normal diplomatic and trade relations with China and its 650 
millions of people, the opening of extensive trade with theeSoviet Union and 
the other socialist countries which will provide jobs for millions of Americans, 
extensive credits and trade with India, Indonesia, Burma, and other independ- 
ent countries of Asia, Africa, and Latin America, as well as with Canada, 
Australia, and other lands, and the necessity of a summit conference at the 
earliest possible date to discuss and take steps for peaceful coexistence of 
countries of differing social systems including the urgent questions of nuclear 
weapons, halting the test, and outlawing the use of such devastating weapons. 
Such a series of questions do properly come before the committee and it may 
well be that the interests of our country place a new responsibility on this 
committee to act because of the irresponsibility and mental attitude demon- 
strated by Secretary Dulles in his letter. It is hardly necessary for me to 
elaborate at this hearing on such important measures. We submit, however, 
that for the purposes of this immediate legislation, this committee can rely 
on the integrity and loyalty of the Supreme Court members as well as other 
Americans and come to the conclusion that peace and the welfare of our country 
will best be served by rejecting the Dulles bill and restoring the right to travel 
to its proper place in American life. This issue needs solution in the interests 
of peace and good will and not on narrow partisan grounds, and not on the 
basis of the ravings of the late Senator Joseph McCarthy or Senator Hastland 
or Congressman Walter. This committee would do well to reject the poisoned 
propaganda of the false patriots who make a profitable racket of Red-baiting, 
who shout, “Stop the Reds,” but in the meantime rob the people of their rights 
and their purses. 


7. ON THE RIGHTS OF COMMUNISTS TO TRAVEL 


A substantial section of the proposed bill is directed against Communists and 
those whom Mr. Dulles accuses of engaging in activities in furtherance of the 
international Communist movement. The declaration is made in section 104 that 
the Congress finds that the international Communist movement seeks everywhere 
to thwart United States policy, to influence foreign governments and peoples 
against the United States, and by every means, including violence, to weaken 
the United States and ultimately bring it under Communist domination; that 
the activities of the international Communist movement constitute a grave peril 
to the security of the United States, and then goes on with charges of fraudulent 
use of passports and that the mere possession of a passport by a Communist 
is some sort of help to an international plot. This whole section and similar 
references to Communists and others is compounded slander and monstrous 
nonsense. Volumes of writings in more than a century of history completely 
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refute and reject such falsehood and slander. Usually, we Communists regard 
slander with contempt and do not bother to refute beyond an unqualified denial. 
In political debate as well as in personal discussion the improper question, 
loaded with malice, has no place and calls for no answer. 

Undoubtedly, this committee is constantly called upon to examine historical 
events. It is hardly necessary to remind you that this country paid dearly— 
and other countries much more so—because of the big lie used against Commu- 
nists and others by Hitler and Mussolini and Franco in their drive for power 
and in their exercise of that power. That weapon which proved so disastrous 
to all humanity is being used to get this legislation. The method and the legis- 
lation must be rejected. Secretary Dulles refers to congressional findings in 
advocating this bill. His apparent reliance on the McCarran Act of 1950 is out 
of place. That act has been and is being challenged in the courts. We are confi- 
dent that it will be declared unconstitutional. It is not the law of the land and 
the time will come when every Congressman and Senator who voted for that 
bill will look with shame upon that vote. The very fact that the Secretary of 
State does not want to deny passports to members of the White Citizens Council, 
of the Ku Klux Klan, and other advocates of segregation and discrimination 
against the Negro people and other colored peoples, betrays the Secretary’s atti- 
tude. There is no restriction proposed against the advocates of preventive war. 
The whole approach of Mr. Dulles to this legislation, by what he writes and by 
what he omits, must be rejected. 

In the present situation we do not endeavor to convince the members of this 
committee to accept or readily believe our point of view. However, we do say 
that the repetition of falsehood by the Secretary of State does not change the 
falsehood into truth but only makes it a greater falsehood. Legislation or politi- 
cal policy based on falsehood can serve no good purpose. It serves only to destroy 
cordial relations with peoples of other lands who know from their experience the 
validity of such declarations. This kind of passport legislation will bring America 
only scorn and suspicion. 

We submit that it is historically false for Mr. Dulles to equate loyalty to these 
United States with loyalty to the system of capitalism. Working people in this 
land, as well as in all lands, know all too well that loyalty to country does not call 
for the acceptance of a social system where huge profits swell the coffers of the 
rich while millions suffer the insecurity of unemployment, the whip of speedup, 
and other evils of capitalism. We Communists declare that a finer, more endur- 
ing loyalty to all that is great in the traditions of and for the future of these 
United States and its people, its devotion to the task of changing this social sys- 
tem, to establish a socialist society, with the working people giving leadership to 
the country at peace with other lands and achieving the full benefits for the people 
of every scientific advance. 

We submit that every effort to thwart, dislodge, and wipe out the system of 
Jim Crow and discrimination agaist the Negro people and other minorities within 
this country, and to halt its spread to other lands, does not weaken but strengthen 
the United States, whether Mr. Dulles or Mr. Eastland like it or not. We hold 
that every effort to halt nuclear tests and to outlaw nuclear war will strengthen 
the security of the United States and the American people. 

We hold that Communists must have every right to freedom of travel and pass- 
ports to facilitate, not hinder, such travel, on the same basis as any other Ameri- 
can citizen. Our contribution to the strength of the labor movement, for the 
health and security of the aged, for jobs and unemployment insurance benefits 
for the unemployed, is an important chapter in the history of our country. The 
same can be said of our fight for full citizenship and equal rights for the Negro 
people, as well as for the Jewish people, the Puerto Ricans, the foreign born, 
and other sections of our country’s people. Those struggles for democracy and 
civil rights are part of the strength of our land. Our contribution in the fight 
for civil liberty and democratic freedom in these United States is part of the 
greatness of the country. Our role in the war against Hitler fascism and our 
constant work for peace, for peaceful coexistence, have involved great sacrifices 
and high honor. I could go on to other fields of activity. 

Many non-Communists have participated with us or independently in these same 
struggles. The Dulles bill would put them under a special ban. There are no 
limits. As soon as the special attack is made against Communists, then every- 
body is under investigation. 

There is no constitutional reason or necessity for me to present my views or my 
activities as a Communist to this hearing, and I know this committee has not 
asked me to do so. I assume that my constitutional right to my views is fully 
respected by this committee. I am here in a voluntary capacity representing my 
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party, and I will not abuse the opportunity to speak. It is not my purpose to 
elaborate the details of our program and activities, or the broad outlines of 
Marxism, the theory of scientific socialism. We only want to make clear that the 
caricature of us as presented by Mr. Dulles does not have any relation to the facts. 

The fact that we have strong feelings of international solidarity with workers 
of other lands is not foreign to American life. Abraham Lincoln expressed a 
similar feeling when he said: “The strongest bond of human sympathy, outside 
of the family relation, should be one uniting all working people, of all nations and 
tongues and kindreds.” 

In the preamble to the constitution of the Communist Party we state: 

“The Communist Party holds as a cardinal principle that there is an identity 
of interest which serves as a common bond uniting the workers of all lands.” 

Without any organizational ties or forms, we express high regard for the 
achievements of the Communist and Workers Parties of other lands in their 
contribution to the struggle for democracy, peace, and socialism. To express 
our fraternal greetings to parties and workers of other lands, and especially 
those of the socialist countries, is to participate normally in modern s>ciety. 
It is an accepted thing in these days of scientific, cultural, educational, political, 
religious, economic, and other international conferences. We hold that “the 
true national interest of our country and the cause of peace and progress require 
the solidarity of all freedom-loving peoples, peaceful coexistence of all nations, 
and the strengthening of the United Nations as a universal instrument of 
peace.” 

“We advocate a peaceful, democratic road to socialism through the political 
and economic struggles of the American people within the developing consti- 
tutional process.” 

We are part and parcel of the working class of the United States. The roots 
of our party extend back to the early Communist clubs which functioned in 
this country before and during the period of the Civil War of a century ago. 

We submit that if this committee were to study the period after 1931, when 
American Communists were given passports and had freedom to travel and when 
Communists from other lands were given the freedom to visit in the United 
States, this committee will find that the greater measures and practices of 
freedom to travel always provided the greater benefits to the United States. 
Tha is part of the record. 

Everything about our country and the world today points to the necessity 
of repudiating the Dulles-Eisenhower bill. This committee can make a contri- 
bution to greater democracy within our country and add a further measure of 
peace in the world by restoring travel rights to the people of the United States. 


STATEMENT OF LEONARD B. BoupIN IN OpposITION To S. 4110, 85tTH CONGRESS, 
2p SESSION 


I am a member of the New York State and Federal bars including those of the 
District of Columbia. Since 1952, I have represented numerous applicants for 
passports in the State Department and in the courts. These have led to the 
following judicial decisions and ultimately to the issuance of passports: 

Steward v. Dulles (248 F. 2d. 602) 

Nathan v. Dulles (129 F. Supp. 951) 

Clark Foreman v. Dulles (D. D. C. (C. A. No. 4924-54) ) 

Kent and Briehl v. Dulles (U. 8. 8S. Ct., No. 481, October term, 1957) 
Willcox v. Dulles (C. A. D. C. No. 13,556) 

Dulles v. Nathan (225 F. 2d 29) 

I was also a party to a lawsuit for a passport, Boudin v. Dulles (138 F. Supp. 
214, mod. and aff'd 235 F. 2d 532), with the same result. 

The opinions and orders of the last court in each case are submitted herewith. 
The committee’s files already include my article, The Constitutional Right To 
Travel, published by me in the Columbia Law Review, January 1956. 

Other witnesses including the executive director of the Emergency Civil 
Liberties Committee of which I am general counsel have discussed the practical 
and policy objections to the proposed legislation. I shall limit my discus- 
sion to the area of my own principal interest and competence, namely, 
the constitutional problems raised by the bill. In order to do so with 
precision, I shall divide my presentation into four parts: (1) A brief reference 
to the State Department procedures prior to the last decade; (2) the Depart- 
ments’ practices from 1948 to 1958; (3) the Supreme Court’s opinions of June 16, 
1958; (4) S. 4110. 
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I 


Until about 1948, the right of movement of Americans either between the 
States or between this country and other countries was not obstructed by any 
branch of the Federal Government except in time of actual war. A citizen’s 
political views and associations were not deemed a reason for interference with 
travel. Indeed, passports were not a condition to lawful exit and entry until 
legislation in 1918 limited to war; in 1941, limited to World War II; and in 
1952 extended to any emergency proclaimed by the President. 


II 


In or about 1948, the Passport Office instituted a policy of denying passports 
upon this broad concept: “the best interests of the United States.” This policy 
was declared to be too vague by the statutory court in Bauer v. Acheson (106 F. 
Supp. 445), which also held the Department’s procedures to be lacking in due 
process. Accordingly, on August 28, 1952, Secretary of State Acheson promul- 
gated certain passport regulations which, as subsequently modified, denied pass- 
ports to American citizens in the following categories: (@) Present or recent 
members of the Communist Party deemed still subject to it; (0) nonmembers 
who “engaged in activities which supported the Communist movement” under 
its “direction”; (c) persons “going abroad to engage in activities which will 
advance the Communist movement.” 

In addition, passports were to be denied to persons going abroad whose travel 
would “violate the laws of the United States; be prejudicial to the orderly 
conduct of foreign relations; or otherwise be prejudicial to the interests of the 
United States.” 

Since a passport was required for legal departure and since other countries 
would not admit passportless Americans, denial of a passport was equivalent to 
denial of travel. 

These regulations established procedures under which evidence of Communist 
associations was rarely, if ever, presented against the applicants. Instead, they 
were required to execute affidavits ‘with respect to present or past membership 
in the Communist Party” and were subjected to interrogation under oath with 
respect to a variety of political associations and opinions. 

On June 16, 1958, the Supreme Court in Kent and Briehl v. Dulles held that 
these regulations were without statutory authority and hence invalid. It was 
led to this conclusion, in part, because travel was “a constitutional right of a 
citizen.” As the Court said: “Where activities or enjoyment, natural and often 
necessary to the well-being of an American citizen, such as travel, are involved, 
we will construe narrowly all delegated powers that curtail or dilute them.” 


III 


The bill raises serious problems of constitutional law which call for the most 
deliberate consideration by the Congress. I address myself to a few of them in 
order to indicate the undesirability of hasty legislation in the closing weeks of 
this session. These constitutional problems have been the subject of judicial 
consideration for nearly 6 years. For the last half year, they have been the 
subject of study by a distinguished committee of the Association of the Bar of 
the City of New York whose report has not yet been issued. That haste is not 
necessary is suggested, too, by the absence of similar controls over travel by the 
democratic countries of Western Europe. 

The bill is particularly objectionable in the following aspects: 

A. Section 103 (6) would deny passports to the following : 

“Persons as to whom it is determined upon substantial grounds that their 
activities or presence abroad or their possession of a passport would: (i) be in 
violation of any law of the United States or of any State or Territory, or any 
order issued by any court in the United States; (ii) seriously impair the con- 
duct of the foreign relations of the United States; or (iii) be inimical to the 
security of the United States.” 

This section is implemented by section 104 (a) which provides that “the is- 
suance of a passport to any applicant described in section 104 (b) facilitates 
the travel of such person to and in foreign countries and presumptively supports 
the activities and operations of the international Communist movement; * * *” 

Section 104 (b) provides as follows: 
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“In determining whether a person is within the categories described in sec- 
tion 103 (6) (ii) or (iii) the Secretary shall take into account the foregoing 
findings by the Congress and shall consider as material, among other matters, 
whether the applicant is a person who, whether or not a member or former mem- 
ber of, or affiliated with, the Communist Party, knowingly engages or has en- 
gaged, within 10 years prior to filing the passport application, in activities in 
furtherance of the international Communist movement.” 

The denial of the right to travel to that amorphous group of persons for po- 
litical reasons raises the following serious constitutional problems : 

It deprives an American citizen of a fundamental right—that of travel— 
because his political activities, view and associations as long as 10 years ago 
(without more) makes him a kind of political typhoid-Mary whose travel 
carries unknown dangers. In this connection, we must note the observations 
made by the United States Supreme Court in Kent and Briehl v. Dulles: 

“The right to travel is a part of the ‘liberty’ of which the citizen cannot be 
deprived without the due process of law of the fifth amendment. So much 
is conceded by the Solicitor General. * * * Freedom of movement across fron- 
tiers in either direction, and inside frontiers as well, was a part of our heritage. 
Travel abroad, like travel within the country, may be necessary for a livelihood. 
It may be as close to the heart of the individual as the choice of what he eats, 
or wears, or reads. Freedom of movement is basic in our scheme of values. See 
Crandall v. Nevada (6 Wall. 35, 44) ; Williams v. Fears (179 U. S. 270, 274); 
Hdwards vy. California (314 U. 8. 160).” 

The proposed statute is subject to the sharp criticism made by Chief Judge 
Sat BT), of the court of appeals, dissenting in Briehl v. Dulles (248 F. 2d 

“The Secretary proposes to continue restricting the personal liberty of a 
citizen because statement by informants whom the Secretary does not identify 
have led him to think that if the citizen goes abroad he will do something, 
the nature of which the Secretary does not suggest, which the Secretary thinks, 
for reasons known only to him, will be contrary to what, for reasons known 
only to him, he conceives to be ‘the national interest.’ If Congress or the 
President had undertaken to authorize this, serious constitutional questions 
would arise. May the Government deprive a citizen of his constitutional liberty 
to go abroad (1) without a jury trial, (2) without a definite standard of guilt, 
(3) without sworn testimony, and (4) without an opportunity to confront his 
accusers or know their identity? May it deprive him of this liberty because 
of the way he has exercised his first amendment rights of free speech, press, 
and assembly? Since neither Congress nor the President has undertaken to 
give the Secretary the authority he claims, we need not consider those constitu- 
tional questions.” 

There is no evidence before any congressional committee, or indeed, in any 
departmental proceeding or court to justify the conclusion that the issuance of 
a passport to an American citizen who desires to travel for pleasure, business, 
or education will aid the “international Communist movement.” 

There is neither war nor actual emergency threatening the democratic coun- 
tries of the world which requires the restriction of movements of citizens for 
their political associations, however, unpopular they may be. Such restrictions 
upon our ictizens are inconsistent with our treaties with the eastern bloc for 
the exchange of persons and information. Clearly, here there is “no such 
showing of extremity” nothing like “problems that may arise under the war 
power” or “the gravest imminent danger to the public safety’—to use the 
language in Kent and Briehl v. Dulles. 

Proponents of this type of restriction often refer to “the fraudulent use of 
United States passports by supporters of the international Communist move- 
ment”’—the language of section 104 (a). There is, however, no evidence of any 
large scale “fraudulent use of United States passoprts” by Communists or by 
others. Certainly, the “fraudulent use” of passports can be punished by prose- 
cution under our Criminal Code (18 U. S. C. §§ 1541-1546). 

By “fraudulent use,” I assure that the drafters of this legislation refer to 
the use by one person of a passport issued to another. Assuming that some 
passports were fraudulently used, can that be a justification for denying pass- 
ports to the many thousands of Americans who might be comprehended by the 
term, “supporter of the international Communist movement?” 

The refusal to permit travel because a person may aid the Communist move- 
ment is a form of preventive crime, of protective arrest or custody, inconsistent 
with our system of law. This kind of prior restraint is inconsistent with settled 
Supreme Court doctrine. In,Near v. Minnesota (283 U. S. 697, 720), the Supreme 
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Court stated, “Subsequent punishment for such abuses as may exist is the appro- 
priate remedy consistent with constitutional privilege.” 

Mr. John Lord O’Brian, one of our greatest constitutional lawyers, in the 
Godkin Lectures of 1955, bas cogently analyzed our contemporary infringements 
of liberty, including the “supervision and limitation of the freedom of travel by 
American citizens” (O’Brian, National Security and Individual Freedom (1955), 
p. 48). He notes that “attempts are sometimes made to justify these restraints 
as necessary to prevent sabotage and espionage, but affirmative evidence casts 
some doubts on this plausible excuse * * *” (id., 49). 

And, 

‘“* * * Until these new administrative policies were adopted, this Nation had 
adhered firmly to the traditional Anglo-American method of combating activities 
of an antisocial character. Under that policy no direct attempt was made by law 
to prevent the wrongful act before it was committed other than by warning the 
citizenry generally of what the consequences would be. Once the wrongful act 
had actually been committed, its author and only the author was punished by 
the state. This elementary principle had long been embodied also in civil 
procedures. 

“The advantage of this age-long legal system lay in the relatively precise selec- 
tion that was made centering upon the wrongdoer, leaving the rest of the com- 
munity free from direct governmental action * * *” (O’Brian, supra, pp. 22-23). 

This kind of legislation, as our experience with the Department shows, is in- 
tended, as Mr. O’Brian has put it, “to constrain the freedom of thought and 
association on the part of the individual.” We have only to look at the eminent 
persons who have been denied passports in the past by the Department on the 
sole basis of their political associations and beliefs: Dr. Linus Pauling, the Nobel 
prize winner; Dr. Otto Nathan, executor of the estate of Albert Einstein; Mr. 
Rockwell Kent, the artist; Dr. Walter Briehl, the psychiatrist ; and many others. 
None of these persons was shown by the Department to have been part of the 
“international Communist movement.” In none of the cases was the purpose 
of travel improper. The basis of denial in each case was the alleged heterodox 
political associations and opinions to which I have referred. As Mr. Justice 
Douglas stated in Kent and Briehl v. Dulles: ‘ 

‘“* * * We deal with beliefs, with associations, with ideological matters. We 
must remember that we are dealing here with citizens who have neither been 
accused of crimes nor found guilty. They are being denied their freedom of 
movement solely because of their refusal to be subjected to inquiry into their 
beliefs and associations. They do not seek to escape the law nor to violate it. 
They may or may not be Communists. * * *” 

The term “supporter of the international Communist movement” is too vague 
a standard to be valid. Our experience shows that membership in organizations 
on the Attorney General’s list or petitions to Congress on unpopular issues are 
usually the sole basis for the Department’s conclusion with respect to who is “a 
supporter of the international Communist movement.” The vagueness of the 
term is demonstrated by the decisions of the district and appellate courts in 
United States v. Lattimore (127 F. Supp. 405, and 215 F. 2d 847). 

The other standards, those in section 108 (6), (ii) and (iii) namely, “seriously 
impair the conduct of the foreign relations of the United States”; or “be inimical 
to the security of the United States” are as vague as the “best interests” 
concept struck down in the Bauer case. 

Another constitutional problem arises with respect to what would “seriously 
impair the conduct of the foreign relations of the United States.” Conceiva- 
bly, this refers to the following situations, among others: 

(a) The travel of newspapermen to Communist China; and (0) statements 
on foreign or domestic policy which might be made abroad where the speaker 
differs with the Secretary of State. 

On the first point, it is submitted that neither newspapermen nor other citizens 
are instruments of American foreign policy—which is what the Secretary of 
State has claimed in the Chinese situation. The constitutionally protected func- 
tion of the press requires that it be completely independent of governmental 
control. The right of the people to know by reading newspapers and maga- 
zines and listening to the radio is equally entitled to the protection of the 
first amendment which this subsection would impair. 

As to the making of statements abroad which differ from those of the Sec- 
retary—this, too, would seem to be within the protection of the first amend- 
ment. The Secretary may be the voice of the Government, but the citizen’s 
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voice is not therefore to be stifled. He has a right to state his political opin- 
ions, here and abroad, even though they may differ from the Secretary’s. 

B. The procedures established by the proposed statute raise constitutional 
problems which I briefly note: 

Whatever may be the Government’s power of inquiry of its own employees 
or in a congressional committee hearing conducted for a legislative purpose, 
about which I have considerable doubt, the proposed loyalty oath intended for 
three-quarters of a million private citizens certainly impairs their first amend- 
ment rights. The requirement that a 10-year affidavit, with respect to mem- 
bership in the Communist Party or support of the Communist movement, be 
filed with the application is constitutionally improper because it would compel 
a citizen to disclose his political views and associations as a condition to the 
exercise of the constitutional liberty of movement. 

Secondly, the oath technique shifts the burden of proof in a matter relat- 
ing to first amendment rights contrary to the Supreme Court’s recent state- 
ment in Speiser v. Randall (No. 483, October Term, 1957) : 

“* * * As cases decided in this Court have abundantly demonstrated, the 
line between speech unconditionally guaranteed and speech which may legiti- 
mately be regulated, suppressed or punished is finely drawn (7'homas v. Collins, 
323 U. S. 516; ef. Yates v. United States, 354 U. S. 298). The separation of legiti- 
mate from illegitimate speech calls for more sensitive tools than California has 
supplied. In all kinds of litigation it is plain that where the burden of proof 
lies may be decisive of the outcome (Cities Service Oil Co. v. Dunlap, 308 U. S. 
208; United States v. New York, N. H. & H. R. Co., 355 U. S. 253; Sampson v. 
Channel, 110 F. 2d 754, 758). * * * Where the transcendent value of speech is in- 
volved, due process certainly requires in the circumstances of this case that 
the State bear the burden of persuasion to show that the appellants engaged 
in criminal speech (Cf. Kingsley Books, Inc. v. Brown, supra). 

“The vice of the present procedure is that, where particular speech falls close 
to the line separating the lawful and the unlawful, the possibility of mistaken 
factfinding—inherent in all litigation—will create the danger that the legitimate 
utterance will be penalized. The man who knows that he must bring forth proof 
and persuade another of the lawfulness of his conduct necessarily must steer 
far wider of the unlawful zone, than if the State must bear these burdens. This 
is especially to be feared when the complexity of the proofs and the generality 
of the standards applied (cf. Dennis v. United States, supra), provide but 
shifting sands on which the litigant must maintain his position. How can a 
claimant whose declaration is rejected possibly sustain the burden of proving 
the negative of these complex factual elements? In practical operation, there- 
fore, this procedural device must necessarily produce a result which the State 
could not command directly. It can only result in a deterrence of speech which 
the Constitution makes free. ‘It is apparent that a constitutional prohibition 
cannot be transgressed indirectly by the creation of a statutory presumption 
any more than it can be violated by direct enactment. The power to create 
presumptions is not a means of escape from constitutional restrictions” (Baily 
v. Alabama, 219 U. S. 219, 239). 

This statement disposes equally of section 104 (c), which says: 

“If the evidence in any proceeding under title III of this act is such as to 
warrant the conclusion that a person is within section 104 (b), the person 
shall have the burden of proving that he is not within one of the categories 
described in section 103 (6) (ii) or (iii).” 

The oath technique was held by the Supreme Court to be improper in 
Cummings v. Missouri (71 U. 8. 277), which adopted Alexander Hamilton’s 
statement that “It was a subversion of one great principal of social security, to 
wit: that every man shall be presumed innocent until he is proved guilty.” 

The 10-year limitation appears to be an improvement on the Department’s 
regulations of August 28, 1952, in respect to the time factor; but see Stewart v. 
Dulles, limiting the Department’s affidavit procedures. It is much worse in 
another respect, since the regulation stricken by the Supreme Court was limited 
to Communist Party membership and made no reference to “support” of the 
so-called “Communist movement.” In this respect, the proposed affidavit is 
invalid under the Lattimore decision. 

C. The statute permits the Secretary to deny and revoke passports with a 
statement of reasons “as specifically as is consistent with considerations of 
national security and foreign relations” (sec. 106). I doubt that this conceal- 
ment of the reasons for the denial or revocation meets the constitutional re- 
quirement of due process. This is indicated by the decision of the Court of 
Appeals for the Ninth Circuit in Parker v. Lester (277 F. 2d 208), where so-called 
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national security limitations upon the disclosure of charges against seamen were 
held to be unconstitutional. 

Secondly, the statute authorizes passport revocations without prior hearing. 
This is contrary to principles of due process, to the decision of the district 
court in Foreman v. Dulles, and to the Court of Appeals’ decision in Parker v. 
Lester. Certainly the Government should be put to its proof before it can take 
away so valued a right as that of travel. 

The proposed hearing procedures do not accord with the Supreme Court’s 
decisions on the subject of due process. Thus, section 302 (a) provides that a 
passport applicant may “cross-examine witnesses appearing against him at any 
hearing at which he or his counsel is present and to examine all other evidence 
which is made part of the open record;” [italics added]. This makes it clear 
that there may not be any witnesses against the applicant; that witnesses may 
be heard in the absence of the appiicant, and that the Secretary’s decision may 
be based upon evidence outside the record. 

Thus, the Passport Hearing Board may “consider oral or documentary evi- 
dence without making such evidence part of the open record” [sec. 302 (b)]. 
The Board must “furnish a résumé of any such evidence and * * * certify 
that it is a fair résumé.” This is not a satisfactory substitute for the con- 
stitutional right to confrontation and cross-examination. Cases permitting such 
a résumé such as United States v. Nugent (346 U. S. 1), deal with claims of 
conscientious objection to draft exemption which the Supreme Court has re- 
garded as a special privilege rather than a right. However, in the passport 
field, we are dealing with the “right to travel’”—‘‘a part of the ‘liberty’ of which 
the citizen cannot be deprived without the due process of law of the fifth amend- 
ment” (Kent and Briehl v. Dulles, supra). 

Section 303 goes even further in permitting the Secretary, upon a certification 
of necessity by reason “of national security or the conduct of foreign rela- 
tions” to “consider additional information available to him as Secretary of 
State, which cannot be made known to the individual, either by résumé or other- 
wise.” 

Section 304 provides for court review with the judicial power “to de- 
termine whether any findings which are stated to be based upon the open 
record are supported by substantial evidence contained in that record.” That 
provision, consistent with the well-settled principles of judicial review of ad- 
ministrative action is subverted by the additional phrase “but as to the findings 
stated to be based on the closed record the court shall accept the résumé or 
certification by the Secretary or the Board as supporting such findings.” 





CONCLUSION 


The proposed bill would restore the State Department’s passport policies and 
procedures which for 6 years have been criticized by scholars, by courts, and 
by their distinguished victims. The reinstitution of vague standards, the oath 
ex officio, ex post facto punishment for lawful association and beliefs, general- 
ized charges, secret evidence and restricted court review is a flat rejection 
of the Supreme Court’s warning: “* * * We deal here with a constitutional 
right of the citizen, a right which we must assume Congress will be faithful to 
respect” (Kent and Briehl v. Dulles). 

I, therefore respectfully urge the rejection of 8. 4110. 
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